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STATEHENT OF QUESTIONS FBESENTED 

1. Did the trial court commit error in its instruction in 
regard to circumstantial evidence where there was no request 
for such an instruction and no objection to the instruction as 
given, and where the Government’s evidence was uncontra¬ 
dicted and unexplained and further where the Government’s 
case was not based entirely upon circumstantial evidence? 

2. Whether there was probable cause to believe that appel¬ 
lant Shay had been, or was, operating a lottery? 

3. Whether the search warrant set forth the “grounds or 
probable cause” for its issuance, within the meaning of Rule 
41 (c). Federal Rules of Criminal Procedure? 

4. Whether the search warrant, based upon an affidavit stat¬ 
ing facts obtained as the result of a six-day surveillance of the 
premises 7S6 Morton Street NW., Apartment Two, and the 
surrounding neighborhood during which period of time police 
officers observed numerous people entering and leaving said 
premises under circumstances demonstrating that they were 
engaged in the recognized functions of numbers operators, was 
issued upon a proper showing of probable cause? 

5. Whether it was prejudicial error for the trial court to 
refuse to grant a severance when the evidence indicated that 
both appellants were partners in crime and had participated 
in the same act or transaction or the same series of acts or 
transactions? 

6. WTiether the testimony concerning an unidentified man 
with whom Officer Hood made numbers plays and from whom 
he received numbers slips was proper where it was shown that 
this unidentified man was a partner in crime with both appd- 
lants in the operation of a lottery? 

7. Whether the trial court committed error when it denied 
appellant Shay’s motion for a directed verdict of acquittal as 
to Count IV (possession of numbers slips) and submitted the 
issue of whether the slips were “live” or “dead” to the jury 
where there was evidence that the numbers slips were still 
“current” or “live”? 

S. WTiether the trial court committed prejudicial error in its 
instruction to the jury in regard to the statutory presumption 
contained in the District of Columbia Code (1951 Edition) 
§ 22-1501? 

9. Was the search warrant properly executed? 
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COUNTEBSTATEMENT OF THE CASE 

On November 17, 1952, a four count indictment was filed 
in the District Cdurt, charging the appellants Susie V. Brown, 
James Shay, and one Edward Rummer,' with managing, car¬ 
rying on and promoting a numbers game, in violation of Dis¬ 
trict of Columbia Code (1951 Edition) § 22-1501, and with 
possession of certain slips etc., used in carrying on the numbers 
game, in violation of District of Columbia Code (1951 Edition) 
§ 2^1502 (J. A. 3-4)^ 

* This defendant was found not guilty by the jury (R. 371). 

* Count One charged Susie V. Brown with a violation of District of Co¬ 
lumbia Code (1951 Edition) S 22-1501; James Shay was charged with the 
same offense in Count Two; and Edward Plummer was also charged with the 
same offense in Count Three, (^nnt Four charged that Susie V. Brown, 
Edward Plummer and James Shay violated District of Columbia Code 
(1951 Edition) §22-1502 (J. A. 3^). 

(1) 
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On December 8. 1952, appellant Brown filed a motion to 
quash the search warrant, a motion to suppress the evidence, 
and a motion for a severance (J. A. 5-7). On January 16,1953, 
appellant Shay filed a motion to suppress the evidence (J. A. 
7-8). The motion to suppress filed by appellant Shay was 
denied by the District Court on January 23, 1953, after a 
hearing (J. A. 8-26, 46). On February 6, 1953, the court de¬ 
nied the motion of appellant Brown for the suppression of the 
evidence and to quash the arrest and also the motion w’hich 
requested a severance. The court also denied a motion to re¬ 
consider its previous denial of the motion to suppress filed by 
appellant Shay (J. A. 26-47). 

The Issuance of the Search Warraiits .—The proceedings 
against the appellants began when Officers Hood and Jefferson 
of the Metropolitan Police Department appeared before the 
United States Commissioner on October 12,1952, and executed 
an affidavit in support of their request for a search warrant for 
the premises located at 786 Morton Street NW., Apartment 2. 
In the affidavit the officers stated that they had reason to be¬ 
lieve that certain property used in promoting a lottery was be¬ 
ing concealed on the premises in question. The officers’ in¬ 
vestigations were described in the sworn affidavit as follows 
(J. A. 56-60); 

Having received a complaint that numbers were being 
written and picked up at 786 Morton St. NW., Wash., 
D. C., Officer Virgil J. Hood, MPDC, Morals Division, 
was sent to make an investigation. 

' At about 1:55 p. m. Sept. 6, 1952, I went to the rear 
of the 700 block of Morton St. NW., and observed a 
large amount of traffic going in and out of the rear door 
of premises 786 Morton St. NW., Apt. 2. At 2:35 p. m. 
this date, I observed the above-described colored man, 
known as Larkin King, enter premises 786 Morton St. 
NW.. Apt. 2, and leave same premises at 2:40 p. m., at 
which time he had in his possession a large brown paper 
bag believed to contain number slips. This man got 
into a Grey 1947 Plymouth Sedan, D. C. Tags 1-8926, 
listed to Larkin King, 2213 9th St. NW., Wash., D. C., 
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and drove off east on Morton St. to Ga. Ave. NW., where 
further observations were discontinued. 

At about 11:45 a. m. Mon., Sept. 8,1952,1 returned to 
the vicinity of the 700 blk. of Morton St. NW., to observe 
again premises 786 Morton St. NW., Apt. 2. I was able 
to observe a steady flow of traffic into this address for a 
period of 1 hour and 15 minutes. At 2:40 p. m. this 
date, I observed a Grey Plymouth Sedan, D. C. Tags 
1-8926, drive up in front of 786 Morton St. NW., and a 
colored man known to me as Larkin King was seen to 
get out of this car and go into premises 786 Morton St., 
NW., Apt. 2, and return after about 3 minutes carrying 
a large brown paper bag in his right hand w'hich I believe 
contained number slips. He got into the aforemen¬ 
tioned auto, drove east on ^lorton St. NW\ to Ga. 
Avenue, where he was lost in the traffic and observations 
were discontinued. 

At about 2:15 p. m., Tues.. Sept. 9, 1952, I returned 
to the vicinity of the 700 blk. of Morton St. NW., and 
observed the same conditions as on Sept. 6th <fe 8th, 1952. 
The colored man known to me as Larkin King went 
through the same routine as on the above mentioned 
dates but on this date he was followed to premises 2213 
9th St. NW., w’here he got out of his car and entered the 
rear of the premises. 

About 1: 45 p. m., Oct. 8,1952, Officers Virgil J. Hood 
and John W. Burchette went to the vicinity of the 700 
blk of Morton St. NW., at which time we observed a col¬ 
ored woman knowm to us as Susie Brown, light browm 
skin, 5' 6", 135 lbs., straight brown hair, about 35-40 
yrs. of age, leave premises 786 Morton St. NW., Apt. 2, 
W’ash., D. C., and make several stops in houses in the 
700 block of Morton St. NW. She would remain in 
these premises about 5 minutes. On making her last 
stop on Morton St. NW., she would walk through an 
alley in the rear of the 700 blk of Morton St. NW., cross 
Sherman Avenue NW., and enter an apartment house in 
the 3300 block of Sherman Ave. NW., remaining about 
10 minutes. On leaving this apartment house she would 
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use the rear entrance then walk through an alley to La¬ 
ment St. NW., return to the alley in the rear of the 700 
blk of Morton St. NW., and enter premises 786 Morton 
St. NW., Apt. 2 from the rear. During the time we had 
this colored woman under observation she would be car¬ 
rying a black leather pocketbook which we believe con¬ 
tained number slips. At about 2: 35 p. m., same date, 
we observed a colored man (later identified as the appel¬ 
lant Shay), about 5' 9", medium brown skin, small black 
mustache, 165 lbs., about 35 yrs. of age, driving a 1951 
Buick Sedan, D. C. Tag K-363, park in front of prem¬ 
ises 786 Morton St. NW., get out of his car and enter 
Apt. 2 of this address, remain about 5 minutes, and upon 
his return he was carrying a small brown paper bag in 
his right hand which we believe to contain number slips. 
This colored man then got in his car, drove east on Mor¬ 
ton St. NW., where we discontinued observation. At 
about 9: 30 a. m., 10-8-52, Officer Hood contacted an 
unidentified colored man, about 5' 7", 165 lbs., medium 
brown skin, 45 yrs. of age, and he accepted the follo\^*ing 
number bets from the officer: #705 for 25 cents, #488 
for 25 cents, #366 for 5 cent combination, #405 for 10 
cents, #139 for 25 cents. This man wrote the plays in a 
regular number book but no receipt was given Officer 
Hood. After these plays were made Officer Hood fol¬ 
lowed this colored man and observ’ed him enter 3318 
Sherman Ave. NW'., this being the same address that the 
colored woman, Susie Brown, later made her stop in. 

About 1:45 p. m., October 9th and 10th, 1952, Offi¬ 
cers Virgil J. Hood and Burtell M. Jefferson went to 
make observations and observed the colored woman 
known as Susie Brown and the colored driver (appel¬ 
lant Shay) of the 1951 Buick Sedan, D. C. Tag K-363, 
go through the same procedure as outlined on October 
8th, 1952. About 9:30 a. m., October 9th and 10th, 
1952, Officer Hood again contacted the same colored 
man as on October 8th, 1952, and he again accepted the 
following number plays from the officer: #704 for 25 
cents, #488 for 25 cents, #366 for 5 cent combination. 
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#405 for 10 cents, #139 for 25 cents. On these occa¬ 
sions however Officer Hood was given receipts for his 
plays. Officer Hood again followed this colored man 
to premises 3318 Sherman Ave. NW., on these dates 
and observed him enter same. About 2:15 p. m., Octo¬ 
ber 10th, 1952, Officers Hood and Jefferson observed an 
unidentified colored man, known as John Hall, about 
5' 8", light brown skin, 30-35 yrs., 150 lbs., wearing 
eyeglasses, dressed in white coveralls, leave the Amoco 
Filling Station at Sherman Avenue & Morton St. NW., 
carrying a small brown paper bag believed to contain 
number slips and then go to and enter premises 786 
Morton St. NW., Apt. 2. He remained about 5 min¬ 
utes, and upon coming out of these premises he was not 
carrying the brown paper bag. 

It is the belief of the undersigned officers that the 
colored woman known as Susie Brown is the occupant 
of premises 786 Morton St. NW., Apt. 2, Wash., D. C. 

A request is also made for the issuance of an arrest war¬ 
rant for the colored man knovrn to the officers as John 
Hall for violation of the lottery laws of the District of 
Columbia. 

From the observations of the undersigned, it is their 
belief that all the aforementioned persons in this affi¬ 
davit are engaged in operating a lottery in violation of 
the lottery laws of the District of Columbia, and that 
numbers paraphernalia is now being secreted in the 
premises of 786 Morton St. NW., Apt. 2, W’ash., D. C., 
also in violation of the lottery laws of the District of 
Columbia. Also where a brown paper bag or black 
leather pocketbook is mentioned, it is the belief of the 
undersigned that they contain number slips or numbers 
paraphernalia. 

On the basis of the above affidavit, the Commissioner issued 
a search warrant for the premises located at 786 Morton Street 
NW., Apartment 2, on October 14, 1952 (J. A. 60-61). The 
return on the search warrant indicates that it was executed at 
2:20 p. m., October 14; that the premises described in the war¬ 
rant were searched; and that a substantial sum of money was 
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seized in the apartment as well as from the person of James Shay 
and Susie Brown. In addition, the return showed that number 
slips, number books and number paraphernalia were also seized 
(J. A. 61-62). 

The Motions for Severance; to Suppress the Evidence and 
Quash the Arrest. —On December $, 1952, appellant Brown 
filed a motion to suppress the evidence and to quash the arrest, 
and a motion requesting a severance (J. A. 5-7). On January 
16.1953, appellant Shay filed a motion to suppress (J. A. 7-S). 
In her motion to quash the arrest and to suppress the evidence, 
appellant Brown alleged that she was lawfully occupying and 
possessing an apartment located at 786 Morton Street NW., 
and that, on October 14, 1952, the premises were illegally and 
forcibly entered against her will and desire and without legal 
right, in violation of the Fourth, Fifth, and Ninth Amendments 
to the Constitution. Appellant Brown further alleged that 
there was purportedly a search warrant issued permitting the 
search of the premises located at 7S6 Morton Street NW., 
Apartment 2, but that this warrant was illegal, having been 
improvidently issued, patently defective, and illegally ex¬ 
ecuted, and otherwise lacking in probable cause for the issuance 
thereof (J. A. 5-6). In her motion for a severance, appellant 
Brown alleged that she could not obtain a fair and impartial 
trial inasmuch as the Government had indicated its intention 
to use evidence which was obtained out of her presence and/or 
from the person of other defendants. In addition, appellant 
Brown stated that her defenses were antagonistic to the pos¬ 
sible defenses of her co-defendants (J. A. 6-7). In appellant 
Shay’s motion to suppress it was alleged that certain slips were 
seized from him in derogation of his rights under the Fourth 
Article [sic] to the Constitution (J. A. 7-8). 

The Hearings. —All of the above motions came on for hearing 
in the District Court on January 23, 1953 (J. A. 8). The evi¬ 
dence at this hearing indicated that on September 6, 8, and 9, 
1952, Officer Virgil Hood made a surveillance of 786 Morton 
Street NW.. and the activities of appellant Brown. On Oc¬ 
tober 8th, Officer Hood observed appellant Brown leave her 
home at 786 Morton Street NW., Apartment 2, and walk east 
on Morton Street toward Georgia Avenue. He observed that 
she made three stops on Morton Street. After the third stop. 


she walked through an alley, from Morton Street to Sherman 
Avenue. She walked down Sherman Avenue to an apartment 
house in the 3300 block and entered the front entrance. Some¬ 
time later, she came out of the back entrance carrying a bag 
and returned to her own apartment (J. A. 13-14). About 2:35 
p. m. on the same day appellant Shay drove up in front of 
786 Morton Street in a 1952 Buick, bearing District of Colum¬ 
bia tag number K-363. He went into the house with nothing in 
his hand but in five or ten minutes he returned with a small 
brown paper bag which appeared as if it contained paper in 
contrast to something solid (J. A. 14-15, 19, 22). Earlier in 
the day. Officer Hood had made a numbers play with an un¬ 
identified man on Sherman Avenue. After this unidentified 
man accepted the numbers play he went to the same building 
on Sherman Avenue which was later visited by appellant 
Brown. The officer repeated his surveillance and made identi¬ 
cal observations on October 9th and 10th (J. A. 15, 22). 

The testimony showed that the search warrant was executed 
on October 14.1952 (J. A. 15-16, 61). When Officer Hood and 
Officer Jefferson were approaching the premises for the purpose 
of aiding in the execution of the search warrant. Officer Hood 
observed appellant Shay leaving, placed him under arrest and 
took him back inside. Officer Jefferson took from appellant 
Shay a brief case, which Shay was carrying at the time (J. A. 
16). Upon entering Apartment 2 at 786 Morton Street NW., 
the officers observed numbers slips and paraphernalia in open 
view (J. A. 16-17). The court held that the arrest of appellant 
Shay was valid, and consequently that the resultant search and 
seizure were legal (J. A. 24. 46). 

On February 6, 1953, there was another hearing in regard to 
the appellants' motions (J. A. 26). Appellant Brown contend¬ 
ed that the affidavit was insufficient but the court held to the 
contrary (J. A. 28). Appellant Brown also contended that the 
officers forced their way into 786 Morton Street NW., and that 
they did not have a warrant in their possession at that time 
(J.A.27). 

The evidence taken at this hearing indicated that, although 
the search warrant was not in possession of the first officer to 
enter Apartment 2 at 786 Morton Street NW’., the deputy mar- 
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shal who had the warrant entered the premises five or ten min¬ 
utes thereafter (J. A. 40). The evidence further indicated that 
no search was commenced until the warrant was on the premises 
(J. A. 32, 34, 38). At the time the officers entered the prem¬ 
ises, numbers paraphernalia, consisting of numbers slips and 
numbers books, were in open view (J. A. 38, 40). The court 
denied the motions of appellant Brown for the suppression of 
the evidence and to quash the arrest and the motion for a 
severance. The court also denied a motion to reconsider its 
previous denial of the motion to suppress filed by appellant 
Shay (J. A. 46-47). 

The Evidence To Support the Verdict .—The case came on for 
trial on March 4, 1953, at which time Officer Hood testified in 
detail as to the observations made by him with respect to the 
premises at 786 Morton Street NW., Apartment 2, as well as his 
observations in the same general neighborhood on October 8th, 
9th and 10th (J. A. 63-81). The results of the surveillance, as 
contained in the testimony of the officer, are substantially set 
forth in the previously considered affidavit to the search war¬ 
rant in question as well as in the testimony taken during the 
hearings on the motions, and need not be repeated here. In 
addition. Officer Hood testified that the unidentified man with 
whom he had made plays on October 9th and other dates went 
to 3318 Sherman Avenue after he accepted the play (J. A. 71- 
72). This is the same address that the appellant Brown visited 
on her route (J. A. 91,94). 

This officer also testified that during September he had 
seen quite a number of people enter 786 Morton Street NW., 
some of whom entered carrying objects. One person named 
Larkin King entered 786 Morton Street NW., between 2:30 
and 3:00 p. m. carrying a small brown paper bag. Another 
person, John Hall, was also seen to enter the premises in 
question between 1:45 and 2:00 p. m. on five or six occasions 
during September 1952. Sometimes Hall carried paper in his 
hand which appealed to be numbers slips; on other occasions 
he carried a brown paper bag. Quite a number of other indi¬ 
viduals, similar to King and Hall, were observed to enter the 
premises during September 1952 (J. A. 77-80). 
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The ofl&cer further testified that on October 11,1952 (a date 
not mentioned in the affidavit) he made observations similar 
to those made on the three previous days (October 8th, 9th, and 
10th), and in addition made a numbers play with the same 
unidentified man. The officer also testified that he made a 
numbers play on October 14,1952, with the same unidentified 
man and that he received a numbers slip (J. A. 72-73). The 
numbers slips that Officer Hood received from the unidenti¬ 
fied man prior to October 14, 1953, were identified by the 
officer (J. A. 72-73) and admitted into evidence (J. A. 117). 
These slips all came from the same serially numbered book 
(No. 46094) and they all had the letters “MC” thereon (J. A. 
72). Officer Hood also identified the number slip he received 
on October 14, 1952, which slip came from the same serially 
numbered book (No. 46094) (J. A. 72-73). It too had the 
symbol “MC” thereon. Likewise, this slip was admitted into 
evidence (J. A. 117). 

On the date the search warrant was executed, Officer Hood ob¬ 
served appellant Shay get out of his car and enter 786 Morton 
Street NW. As the Officers Hood and Jefferson approached 
the premises appellant Shay emerged from appellant Brown’s 
apartment (J. A. 76, 84, 96). The officers arrested Shay and 
took him back into appellant Brown’s apartment and had him 
lay his brief case, which he had been carrying, on the table at 
which appellant Browm was sitting, and upon which, in plain 
\'iew, were numbers slips (J. A. 76). The other law enforce¬ 
ment officials arrived with the search warrant at which time the 
search was commenced (J. A. 101, 134)^. Prior to the arrival 
of the search warrant, Officers Hood and Jefferson identified 
themselves as police officers and instructed everyone to remain 
just where they were (J. A. 98). 

Officer Lockwood, a member of the police force for five years 
and who was familiar with numbers operations (J. A. 108), 

‘There had been a plan for the execution of the warrant. After the 
warrant was secured. Officers Hood and Jefferson went to the vicinity of 
7S6 Morton Street NW. Officers Lockwood, Thomas, Mayer, and Deputy 
Marshal Charles Marshall went to Fifth Street by the reservoir (J. A, 35). 
As soon as these officers received a radio signal they proceeded to 786 Morton 
Street NW. (J. A. 35), arriving about five or ten minutes after Officers Hood 
••snd Jefferson had arrested appellant Shay and taken him back into ai^l- 
lant Brown's apartment (J. A. lOl, 102,134). 
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testified that when he arrived Oflacer Hood opened the door 
and let him enter. OfiBcer Lockwood then searched the brief 
case which had been taken from the appellant Shay and he 
found 576 regular numbers slips with plays on them (J. A. 
105-107). Several of the slips seized not only came from the 
same serially numbered book that was being used by the un¬ 
identified man on Georgia Avenue NW (No. 46094) (J. A. 
112-113), but one was in fact a duplicate original of the slip 
OfiScer Hood had received as a receipt from the unidentified 
man on October 14, 1952 (J. A. 116). About thirteen of the 
slips seized from appellant Shay had the symbol “MC” thereon 
(J. A. 113). 

The total amount of money seized on the premises and from 
the people therein was Five Hundred and Eighty-Four Dollars 
and Twenty-Eight cents. More than Fifty-Eight Dollars of 
this amount came from the brief case carried by appellant 
Shay. Shay also had on his person nineteen regular numbers 
slips and four numbers cut cards. Number cut cards were 
explained to be small cards which contain certain numbers that 
do not pay the regular odds (J. A. 107-10S). Oflacer Lockwood 
also seized from the table in front of appellant Brown three 
regular numbers books and Fifteen or Sixteen Dollars in bills 
and coin (J. A. 109). All of the books which appellant Brown 
admitted to be hers had regular number plays in them (J. A. 
110). In another room of the apartment Oflacer Lockwood 
found a few numbers slips and some unused coin wrappers, 
a numbers dream book, some regular number slips, and some 
pieces of plain paper with numbers wTitten on them, as well 
as a small publication of numbers hits and a notebook which 
contained the daily number back to January 1949. On the 
floor the officer found a small brown paper bag with a quantity 
of regular numbers slips in it (J. A. 110-111). All of these slips 
bore the symbol “MC." In the closet the officer found a quan¬ 
tity of unused coin wrappers, a one hundred dollar bill, four half 
dollars, and twelve new numbers books (J. A. 111). 

Officer Tarv’er James Thomas, a member of the Morals Di¬ 
vision of the Metropolitan Police Department, testified that 
he was present at the time the search warrant was executed. 
At that time he heard the appellant Brown state that the num¬ 
bers slips on the table were hers (J. A. 120-121). Appellant 
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Brown also admitted that different people would drop their 
“work” (i. e., numbers slips, etc.) at her premises for another 
man to pick up (J, A. 123). While OiOScer Thomas was in the 
premises a person called and asked “if the man had been there.” 
Officer Thomas informed the party calling that he had, and that 
he’s running late (J. A. 122). 

The appellants did not take the stand. The only evidence 
they offered was by recalling Officer Jefferson, who had previ¬ 
ously testified for the Government, as their own witness (J. A. 
132-137), and by reading a small portion of Officer Hood’s 
transcribed testimony (R. 297-298). 

Appellants Brown and Shay were convicted as charged. 
Thereafter, appellant Brown filed a motion for judgment of 
acquittal and/or for a new trial and appellant Shay filed a mo¬ 
tion for a new trial. Such motions were denied on April 24. 
1953 (J. A. 49-50). Then, on May 8, 1953, appellant Brown 
w'as sentenced to serve a term of imprisonment of from three 
to twelve months on Count One; and to pay a fine of Two Hun¬ 
dred and Fifty Dollars on Count Four. The execution of the 
sentence on Count One was suspended and the appellant Brown 
placed on probation for two years (J. A. 51). Appellant Shay 
was sentenced to serve a term of imprisonment of thirty days 
on Count Four; and a consecutive period of from three months 
to twelve months on Count Two (J. A. 52). From the judg¬ 
ment of the District Court, appellants, who are at liberty, now 
bring this appeal (J. A. 53-^). 

STATUTES AND RULES INVOLVED 

The pertinent provisions of the District of Columbia Code 
are as follows: 

§ 22-1501. If any person shall within the District 
keep, set up, or promote, or be concerned as owner, 
agent, or clerk, or in any other manner, in managing, 
carrying on, promoting, or advertising, directly or indi¬ 
rectly, any policy lottery, policy shop, or any lottery, or 
shall sell or transfer any chance, right, or interest, tan¬ 
gible or intangible, in any policy lottery, or any lottery 
or shall sell or transfer any ticket, certificate, bill, token, 
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or other device, purporting or intended to guarantee or 
assure to any person or entitle him to a chance of draw¬ 
ing or obtaining a prize to be drawn in any lottery, or in 
a game or device commonly known as policy lottery, or 
policy or shall, for himself or another person, sell or 
transfer, or have in his possession for the purpose of sale, 
or transfer, a chance or ticket in or share of a ticket in 
any lottery', or any such bill, certificate, token, or other 
device, he shall be fined upon conviction of each said 
offense not more than $1,000 or be imprisoned not more 
than three years, or both. The possession of any copy 
or record of any such chance, right, or interest, or of 
any such ticket, certificate, bill, token, or other device 
shall be prima facie evidence that the possessor of such 
copy or record did. at the time and place of such pos¬ 
session, keep, set up, or promote, or was at such time 
and place concerned as owner, agent, or clerk, or other¬ 
wise in managing, carrying on. promoting, or adver¬ 
tising a policy lottery, policy shop, or lottery. 

§ 22-1502. If any person shall within the District have 
in his possession, knowingly, any ticket, certificate, bill, 
slip, token, paper, writing, or other device used, or to be 
used, or adapted, devised, or designed for the purpose of 
playing, carrj'ing on, or conducting any lottery, or the 
game or device commonly known as policy lottery or 
policy, he shall be fined upon conviction of each said 
offense not more than $500 or be imprisoned for not 
more than six months, or both. 

The pertinent provisions of the Federal Rules of Criminal 
Procedure are as follows: 

Rule 8. (b) Joinder of Defendants. Two or more 
defendants may be charged in the same indictment or 
information if they are alleged to have participated in 
the same act or transaction or in the same series of acts 
or transactions constituting an offense or offenses. 
Such defendants may be charged in one or more counts 
together or separately and all of the defendants need not 
be charged in each count. 
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Rule 14. Relief from Prejudicial Joinikbe. If it 
appears that a defendant or the government is preju¬ 
diced by a joinder of offenses or of defendants in an in¬ 
dictment or information or by such joinder for trial 
together, the court may order an election or separate 
trials of counts, grant a severance of defendants or pro¬ 
vide whatever other relief justice requires. 

Rule 30. Instructions. At the close of the evidence 
or at such earlier time during the trial as the court rea¬ 
sonably directs, any party may file written requests that 
the court instruct the jury on the law as set forth in 
the requests. At the same time copies of such requests 
shall be furnished to adverse parties. The court shall in¬ 
form counsel of its proposed action upon the requests 
prior to their arguments to the jury, but the court shall 
instruct the jury after the arguments are completed. 
No party may assign as error any portion of the charge 
or omission therefrom unless he objects thereto before 
the jury retires to consider its verdict, stating distinctly 
the matter to which he objects and the grounds of his 
objection. Opportunity shall be given to make the ob¬ 
jection out of the hearing of the jury. 

Rule 41. (c) Issuance and Contents. A warrant 
shall issue only on affidavit sworn to before the judge 
or commissioner and establishing the grounds for issuing 
the warrant. If the judge or commissioner is satisfied 
that grounds for the application exist or that there is 
probable cause to believe that they exist, he shall issue 
a warrant identifying the property and naming or de¬ 
scribing the person or place to be searched. The warrant 
shall be directed to a civil officer of the United States 
authorized to enforce or assist in enforcing any law 
thereof or to a person so authorized by the President of 
the United States. It shall state the grounds or prob¬ 
able cause for its issuance and the names of the persons 
whose affidavits have been taken in support thereof. 
It shall command the officer to search forthwith the 
person or place named for the property specified. The 
warrant shall direct that it be served in the daytime, 
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but if the affidavits are positive that the property is on 
the person or in the place to be searched, the warrant 
may direct that it be served at any time. It shall desig¬ 
nate the district judge or the commissioner to whom it 

shall be returned. 

(d) Execution and Return With Inventory. The 
warrant may be executed and returned only within 10 

' days after its date. The officer taking property under 
the warrant shall give to the person from whom or from 
whose premises the property w’as taken a copy of the 
warrant and a receipt for the property taken or shall 
leave the copy and receipt at the place from which the 
property was taken. The return shall be made prompt¬ 
ly and shall be accompanied by a -written inventory of 
any property taken. The inventory shall be made in the 
presence of the applicant for the warrant and the person 
from whose possession or premises the property was 
taken, if they are present, or in the presence of at least 
one credible person other than the applicant for the 
warrant or the person from whose possession or premises 
the property was taken, and shall be verified by the 
officer. The judge or commissioner shall upon request 
deliver a copy of the inventory to the person from whom 
or from whose premises the property was taken and to 
the applicant for the warrant. 

(e) Motion for Return of Property and to Sup¬ 
press Evidence. A person aggrieved by an unlawful 
search and seizure may move the district court for the 
district in which the property was seized for the return 
of the property and to suppress for use as evidence any¬ 
thing so obtained on the ground that (1) the property 
was illegally seized without warrant, or (2) the warrant 
is insufficient on its face, or (3) the property seized is 
not that described in the warrant, or (4) there was not 
probable cause for believing the existence of the grounds 
on which the warrant was issued, or (o) the warrant 
was illegally executed. The judge shall receive evidence 
on any issue of fact necessary to the decision of the 
motion. If the motion is granted the property shall 
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be restored unless otherwise subject to lawful detention 
and it shall not be admissible in evidence at any hear¬ 
ing or trial. The motion to suppress evidence may also 
be made in the district where the trial is to be had. 
The motion shall be made before trial or hearing unless 
opportunity therefor did not exist or the defendant was 
not aware of the grounds for the motion, but the court 
in its discretion may entertain the motion at the trial 
or hearing. 

Rule 52. (a) Harmless Error. Any error, defect, 
irregularity or variance which does not affect substan¬ 
tial rights shall be disregarded. 

SUMMARY OF ARGUMENT 

I 

The appellants, having failed in the court below to request 
an instruction upon circumstantial evidence are without 
standing to contest its validity on appeal. In any event, the 
instruction given by the trial court wrs proper. 

II 

There was probable cause to believe that appellant Shay had 
been, or was, operating a lottery. 

III 

The search warrants sufficiently stated the grounds for their 
issuance within the meaning of Rule 41 (c). Federal Rules of 
Criminal Procedure. 

IV 

The search warrant, based upon an affidavit stating facts 
obtained as the result of a six day surveillance of the premises 
located at 786 Morton Street NW., Apartment Two, during 
which period of time police officers observed numerous people 
entering and leaving said premises under circumstances demon¬ 
strating that they were engaged in the recognized functions of 
numbers operators, was issued upon a proper showing of prob¬ 
able cause. 
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V 

The trial court did not abuse its discretion by refusing to 
grant a severance. The evidence clearly indicates that each 
appellant participated in the same act or transaction or in the 
same series of acts or transactions. Separate trials would have 
impeded justice. 

VI 

It was proper to admit in evidence testimony concerning an 
unidentified man with whom Officer Hood played numbers as 
it was proved that both appellant Shay and appellant Brown 
were engaged in the operation of a lottery with this unidenti¬ 
fied man. 

VII 

The trial court properly denied appellant Shay’s motion for 
a directed verdict of acquittal as to Count IV (Possession of 
numbers slips) and submitted the issue of w’hether the slips 
were ‘ffive” or “dead” to the jury where there w’as evidence that 
the slips were still “current” or “live.” Further, the trial court 
did not commit error as the statute prohibits the possession of 
“dead” numbers slips. 

VIII 

The trial court properly instructed the jury in regard to the 
statutory presumption contained in the District of Columbia 
Code (1951 Edition) § 22-1501. Assuming, arguendo, that 
there was error, it was harmless error. 

IX 

The search warrant was properly executed. 

ABGUICENT 

I 

The appellants, having failed in the court below to request an 
instruction upon circumstantial evidence, are without stand¬ 
ing to contest its validity on appeal. In any event the in¬ 
struction given by the trial court was proper 

The appellants claim that the trial court erred in its charge 
by omitting to instruct upon circumstantial evidence (Br. 16- 
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18). It is admitted, however, by appellants that no request 
was made for such an instruction and the law* is now well set¬ 
tled that the failure to make an objection, the failure to state 
distinctly the matter to which an objection is taken, and the 
failure to state the ground for the objection before the jury 
retires to consider its verdict is a bar to the claim that the trial 
court committed error in its charge. Rule 30, Federal Rules of 
Criminal Procedure, provides in pertinent part, as follows (Title 
ISU. S. C.): 

* * * No party may assign as error any portion of the 
charge or omission therefrom unless he objects thereto 
before the jury retires to consider its verdict, stating dis¬ 
tinctly the matter to which he objects and the grounds 
for his objection. 

In Villaroman v. United States, 87 U. S. App. D. C. 240, 242, 
184 F. 2d 261, 262 (1950), this Court carefully explained the 
necessity for strict compliance w’ith this rule as a condition to 
an assignment of error on appeal: 

In assigning error as to any part of a charge, or for any 
omission therefrom, as for failure to charge in accord¬ 
ance wdth a request, it is essential that a distinct objec¬ 
tion be stated, with the ground upon which it is based. 
[Citations omittod.] The requirement is for the sound 
and practical purpose of affording the court an oppor¬ 
tunity to make any additions or corrections that may be 
deemed appropriate before the jury retires to consider 
of its verdict. [Citations omitted.] A failure to make 
objections to the charge deprives a judge of the final 
opportunity for consideration and action which may 
avoid serious error resulting in a futile trial. So, in fair¬ 
ness to the court, the parties, and the administration of 
justice itself, there should be compliance with the rule. 
[Emphasis added.] 

The reasoning set forth in Villaroman has been applied by 
the Federal Courts with virtual uniformity where, as in the 
instant case, it is contended for the first time on appeal that 
the trial court committed error in its charge to the jury. See 
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Zieglor v. United Stales, 174 F. 2d 439 (9th Cir. 1949): United 
States V. Sher??ian, et al., 171 F. 2d 619 (2nd Cir. 1948); United 
States V. Sutter, 160 F. 2d 754 (7th Cir. 1947); Watts v. United 
States, 161 F. 2d 511 (5th Cir. 1947). And the law is now well 
settled in Federal Courts by repeated decisions that on appeal 
an appellant is foreclosed from complaining that the trial court 
did not instruct upon circumstantial evidence where no request 
was made for such an instruction. See Hughes-y. United 
States, 231 F. 50 (5th Cir. 1916); United States v. Tramaglin, 
et al., 197 F. 2d 928 (2nd Cir. 1952); United States v. 
tirie, 189 F. 2d 587 (3rd Cir. 1951); Herman v. United States, 48 
F. 2d 479 (5th Cir. 1931); Carroll v. United States, 39 F. 2d 414 
(8th Cir. 1930). See also Bloch v. United States, 261 Fed. 321, 
325 (5th Cir. 1919); and Gilmore v. United States, 39 F. 2d 
897 ( 5th Cir. 1930). These principles have been applied in 
this jurisdiction, for as this Court held, in Macaboy v. United 
States, 82 U. S. App. D. C. 53 at 54,160 F. 2d 279 (1974): 

.Appellant further contends that the court below erred 
in failing to instruct the jury with respect to circumstan¬ 
tial evidence and the standards which must be met by 
such evidence in order to warrant conviction although 
he made no request for such an instruction. He main¬ 
tains. however, that the better rule is that the defend¬ 
ant is entitled to such instruction as a matter of right 
without request and cites decision of several state courts 
in support of this rule. Appellant also recognizes that 
there is considerable opposition to the rule especially in 
the federal courts. It is to be noted that the states 
which favor the rule apply it only in cases where the 
conviction is wholly dependent on circumstantial evi¬ 
dence and do not extend the rule to instances where 
there is, as was the case here, direct incriminatory evi¬ 
dence presented tending to connect defendant with the 
crime. Moreover, no reason is presented and none is 
apparent why the rule long followed in the other appel¬ 
late federal courts should be departed from by us. 
[Footnotes omitted; emphasis added.] 
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Even if it is assumed, arguendo, that the instruction as given 
did not deal with circumstantial evidence ^ and further that a 
request had been made for such an instruction, there is no error. 
The so-called circumstantial evidence instruction has been held 
to be too technical for practical application and the federal 
courts have within the last twenty or twenty-five years held 
that it need not be given if the judge instructs the jury that they 
must be satisfied of the defendant’s guilt beyond a reasonable 
chance of mistake, or beyond a fair doubt. McCoy v. United 
States, 169 F. 2d 776, 784 (9th Cir. 1948); United States v. 
Becker, 62 F. 2d 1007 (2nd Cir. 1933); United States v. Austin- 
Bagley Corporation, 31F. 2d 229 (2nd Cir. 1929); United States 
v. Valenti, 134 F. 2d 362 (2nd Cir. 1953). In the Becker case, 
supra. Judge Learned Hand expressed his opinion on the cir¬ 
cumstantial evidence instruction as follows (62 F. 2d at 1010): 

The judge failed to charge the jury as to circum¬ 
stantial evidence, contenting himself with an entirely 
neutral statement of the opposed contentions of the 
parties though he had been asked to say that such evi¬ 
dence was enough only when it foreclosed the hypoth¬ 
esis of innocence. He had with ample elaboration told 
them that they must be satisfied beyond a fair doubt of 
the defendant’s guilt and that in our judgment was 
enough though some courts have held otherwise. The 
requirement seems to us a refinement which only serves 
to confuse laymen into supposing that they should use 
circumstantial evidence otherwise than testimonial. All 
conclusions have implicit major premises drawn from 
common knowledge; the truth of testimony depends as 

*It is snhn)itte<l that the appellant’s contention (Br. 16) that there was 
not a sinsrle word or line of the instruction upon circumstantial evidence 
is error. The trial court instructed that “If after considorini; all the evi¬ 
dence in the case you fiml that two conclusions can reasonably be drawn 
from the evidence otie of innocence and one of guilt then under those circum¬ 
stances it would be your duty to adopt the one of innocence and in such 
case find a defendant not guilty’’ (J. A. 140). This is an instruction proper 
only in .h case bastsl upon circumstantial evidence. Gurcra v. United States, 
40 F. 2d 338, 340 (8th Cir. 130). 
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much upon these as do inferences from events. A jury 
tests a witness’ credibility by using their experience in 
the past as to similar utterances of persons in a like posi¬ 
tion. That is precisely the same mental process as 
when they infer from an object what has been its past 
histon,' or from an event what must have preceded it. 
All that can be asked is that the importance of the result 
to the accused shall demand a corresponding certainty 
of his guilt; and this is commonly and adequately cov¬ 
ered by telling them that the conclusion shall be free 
from fair doubt. To elaborate this into an inexorable 
ritual or to articulate it for different situations is more 
likely to impede than to promote their inquiry. [Cita¬ 
tions omitted.] 

In the instant case the trial court carefully instructed as to 
the rights of appellants. The court not only defined the ‘‘pre¬ 
sumption of innocence’' (J. A. 138) but very carefully explained 
the meaning of “reasonable doubt’’ (J. A. 138-139). In addi¬ 
tion, the court on numerous occasions instructed the jury that 
they must be satisfied of the guilt of appellants beyond a rea¬ 
sonable doubt (J. A. 143. 145, 146). Therefore, the instruc¬ 
tion of the trial court was proper even if a request had been 
made for an instruction upon circumstantial evidence. Fur¬ 
thermore, the evidence of the Government was unexplained 
and uncontradicted, and, if believed, was inconsistent with the 
innocence of the appellants. In such a situation it has been 
held that it was not error for the court to fail to instruct upon 
circumstantial evidence. Ajjronti v. United States, 145 F. 2d 
3, 9 (8th ar. 1944). 

• The appellants contend at p. 16 of their brief that the Government’s case 
Is based wholly, solely and exclusively upon circumstantial evidence. On 
p. 47 of their brief they claim that the Government’s case is based wholly, 
solely and exclusively upon the statutory presumption provided for in 22 
D. C. Code Section 1501. It is submitted by the Government that its case 
is based upon both the statutory presumption provided for in D. C. Code, 
Section 22-1501, as well as upon circumstantial evidence. In addition, 
there was at least some direct evidence; e. g., the admissions made by 
appellant Brown at the time of the arrest (J. A. 121, 123). Herman v, 
Vnited States, 48 F. 2d 479, 4S0 (5th Cir. 1931). 
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II 

The appellant Shay’s motion to suppress was properly denied 
as there was probable cause to believe that he had been, and 
was, operating a lottery 

There can be no doubt that Shay was guilty of the offense 
of operating a lottery as charged in the indictment. Other¬ 
wise, he would not have in his possession over five hundred 
numbers slips when arrested as well as a considerable quantity 
of money. He has made no effort to present a defense on the 
merits,® but rests his technical guilt or innocence upon the 
admissibility of the evidence seized as an incident to his ar¬ 
rest. The determination of this question depends upon the 
validity of the arrest, the answer to which, in turn, depends 
upon whether or not the arresting officers had reasonable 
grounds to believe that Shay had probably committed, or was 
probably committing, the offense (operating of a lottery) for 
w’hich he was arrested. 

The Supreme Court has recently carefully considered the 
quantity and quality of evidence necessary to constitute prob¬ 
able cause. There must be more than a mere suspicion of guilt 
to justify an arrest. But, on the other hand, the concept of 
probable cause by its very nature involves probabilities, and 
the standard of proof is not the same as that required at trial. 
The evidence known to the officer need not amount to proof 
of guilt, and need not even be of such a nature as to be admis¬ 
sible against the defendant on actual trial. Thus, the Court 
said in Brinegar v. United States, 338 U. S. 160, 173-176, 69 
S. a. 1302, 1309-1311, 93 L. Ed. 1879, 1889-1891 (1949). 

[There is a] difference between what is required to 
prove guilt in a criminal case and what is required to 
show probable cause for arrest or search. ♦ ♦ ♦ There 
is a large difference betw’een the two things to be proved, 
as well as between the tribunals which determine them 

•it is submitted that the recalling of one Officer who had previously 
testified for the Government and the reading of two pages of another offi¬ 
cer’s testimony taken at the hearings on the motions is no such defense 
(J. A. 132-137, R. 297-298). 
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and therefore a like difference in the quanta and modes of 

proof required to establish them. 

• * * * • 

* * * Guilt in a criminal case must be proved beyond 
a reasonable doubt and by evidence confined to that 
which long experience in the common-law tradition, to 
some extent embodied in the Constitution, has crystal¬ 
lized into rules of evidence consistent with that standard. 
These rules are historically grounded rights of our system, 
developed to safeguard men from dubious and unjust 
convictions, with resulting forfeitures of life, liberty and 
property. 

However, if those standards w’ere to be made appli¬ 
cable in determining probable cause for an arrest or for 
search and seizure, * * * few indeed would be the 
situations in which an ofi&cer, charged with protecting 
the public interest by enforcing the law, could take ef¬ 
fective action toward that end. Those standards have 
seldom been so applied. 

In dealing with probable cause, however, as the very 
name implies, we deal with probabilities. These are not 
technical; they are the factual and practical considera¬ 
tions of everyday life on which reasonable and prudent 
men, not legal technicians act. The standard of proof 
is accordingly correlative to what must be proved. 

“The substance of all the definitions” of probable 
cause “is a reasonable ground for belief of guilt.” Mc¬ 
Carthy V. De Armit, 99 Pa. St. 63, 69, quoted with ap¬ 
proval in the Carroll opinion, 267 U. S. at 161. And this 
“means less than evidence which would justify condem¬ 
nation” or conviction, as Marshall, C. J., said for the 
Court more than a centry ago in Locke v. United States, 
7 Cranch 339, 348. Since Marshall’s time, at any rate, 
it has come to mean more than bare suspicion: Prob¬ 
able cause exists w’here “the facts and circumstances 
within their [the officers’] knowledge and of which they 
had reasonably trustworthy information [are] sufficient 
in themselves to warrant a man of reasonable caution in 
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the belief that” an offense has been or is being committed 
Carroll v. United States, 267 U. S. 132,162. 

These long-prevailing standards seek to safeguard 
citizens from rash and unreasonable interferences with 
privacy and from unfounded charges of crime. They 
also seek to give fair leeway for enforcing the law in the 
community’s protection. Because many situations 
which confront oflScers in the course of executing their 
duties are more or less ambiguous, room must be allowed 
for some mistakes on their part. But the mistakes 
must be those of reasonable men, acting on facts leading 
sensibly to their conclusions of probability. The rule 
of probable cause is a practical, nontechnical conception 
affording the best compromise that has been found for 
accommodating these often opposing interests. Re¬ 
quiring more would unduly hamper law enforcement. 
To allow less would be to leave law-abiding citizens at 
the mercy of the officers’ whim or caprice. 

Furthermore, the Court pointed out that the existence of 
probable cause for an arrest must be determined in all cases 
“by an act of judgment formed in the light of the particular 
situation and with account taken of all the circumstances.” 
338 U. S. at 176, 69 S. Ct. at 1311, 93 L. Ed. at 1891. As the 
Court said in the analogous case of United States v. Rabino- 
witz, 339 U. S. 56, 60, 63, the validity of any arrest or search 
must be determined solely by its reasonableness in the light of 
the circumstances of that particular case. It is immaterial 
that the particular facts of the Brinegar case bear no resem¬ 
blance to the facts of the present case. Fact situations vary 
to an almost infinite degree, and it is virtually impossible to 
find two cases alike. 

This Court, as recently as April 24,1952, has had occasion to 
consider the test by which the validity of an arrest without a 
warrant is to be determined and held in Mills v. United States, 
90 U. S. App. D. C. 365, 196 F. 2d 600 (1952), inter alia, 
that: 

There is no question as to the governing principles 
of law. They have been clearly stated in United States 
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V. Rahinowitz, 339 U. S. 56 (1950 ); Brinegar v. United 
States, 338 U. S. 160 (1949); and CarroU v. United 
States, 267 U. S. 132 (1925). The test is whether there 
w'as probable cause for the arrest. Were the facts and 
circumstances within the arresting officers’ knowledge 
and of which they had reasonably trustworthy infor¬ 
mation sufficient in themselves to warrant a man of 
reasonable caution in the belief that an offense has been 
or is being committed? Brinegar v. United States, 
supra, at 175; Carroll v. United States, supra, at 162. 
And the validity of the arrest and search must be 
determined by its reasonableness in the light of the 
circumstances of the particular case. Brinegar at 176; 
Rabinowitz at 63 (page 2, Slip Opinion). 

See also DeBruhl v. United States, No. 11389, affd July 3, 
1952, cert, denied October 28, 1952; Gorland v. United States, 
No. 11275, afj'd June 19, 1952; Harvey and Mann v. United 
States, Nos. 11082-11083, ajJ’d January 24, 1952, cert, denied 
April 21, 1952; Calomeris v. United States, No. 11367, aj^’d 
January 6,1953; and Washingtonv. United States, Nos. 11330- 
11334, oj5^’d January 15,1953. 

The inquiry then, must always be whether a reasonable man 
would have made the arrest or search under tJie existing cir¬ 
cumstances. Specifically, the questions presently before this 
Ck)urt may be stated as follows; In the light of the knowledge 
possessed by the police officers, was their arrest of Shay the 
action of men of reasonable prudence and caution, or was it an 
action based on whim or caprice? 

What was the knowledge possessed by the police officers at 
the time of Shay’s arrest? 

First, the officers, who, during the months of September and 
October 1952, had made a surveillance of the pwemises located 
at 786 Morton Street NW., Apartment Two, and the adjoin¬ 
ing neighborhood, were familiar w*ith the course of conduct 
of appellants Brown and Shay. On October 8th, 9th, 10th, 
and 11th, at about 1:30, Officer Hood observed appellant 
Brown leave her apartment; w’alk east on Morton Street toward 
Georgia Avenue, making three stops on the way. After her 
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last stop, she walked through an alley to Sherman Avenue and 
entered the front door of an apartment house at 3318 Sherman 
Avenue. In a few minutes, appellant Brown left such apart¬ 
ment by the rear door and returned to her own apartment. 
While appellant Brown was under observ’ation, she always had 
in her possession a pocketbook. 

Second, Officer Hood played numbers with an unidentified 
man on Sherman Avenue NW., on October 8th, 9th, 10th, 11th, 
13th, and 14th. On several of these days this unidentified man 
was then observed to enter 3318 Sherman Avenue which was 
the same apartment that the appellant Brown later visited. 

Third, appellant Shay was observed to arrive at 786 Morton 
Street NW.. Apartment Two. at about 2:30 or 2:35 on Octo¬ 
ber 8th. 9th. 10th. and 11th. When he entered he would not 
be carrying anything, but when he left, after five or ten min¬ 
utes. he would be carrying a brown paper bag w’hich appeared 
to contain paper and which the officer believed contained num¬ 
bers slips. 

Fourth, the officers knew that one Larkin King visited ap¬ 
pellant Brown for about five minutes at approximately 2:30 
on September 6th, 8th. and 9th. WTien King left, he was 
always carrying a brown paper bag. 

Fifth, the officers knew that during September of 1952, one 
John Hall entered appellant Brown’s apartment on five or 
six occasions at about 2:00 p. m. On some of these days, he 
carried paper slips that appeared to be number slips but on 
other occasions he carried a brown paper bag. 

Sixth, the officers knew’ that on the date of the arrest appel¬ 
lant Shay w’as again visiting 786 Morton Street, Apartment 
Two, at about 2:30 p. m., as he had on at least four previous 
dates in October 1952, and. as on previous dates, he had some¬ 
thing in his hand. 

In view’ of the above circumstances, we submit that the 
police officers, in arresting appellant Shay when and as they 
did, were not acting upon mere suspicion, whim, or caprice. 
True. Shay might possibly have been blameless. But the ques¬ 
tion is whether the inference the officers drew from the facts 
W’as a reasonable one. The facts which the officers had ascer- 
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tained were obviously sufficient to justify a discreet and pru¬ 
dent man in concluding that the premises located at 786 Mor¬ 
ton Street NW., Apartment 2, were being used in connection 
with the numbers game. Wyche v. United States, 90 U. S. 
App. D. C. 67, 193 F. 2d 703 (1951); Brinegar v. United 
States, supra. This is clearly shown by the fact that appellant 
Brown had a regular route which included stops on Morton 
Street and an apartment house on Sherman Avenue and it 
should be noted that this is the same apartment house that 
the unidentified man visited on several occasions after he had 
accepted a bet from Officer Hood. 

Further, one John Hall visited the appellant’s apartment 
five or six times during September 1952. On some of these 
days he carried paper that appeared to be number slips and on 
other occasions he carried a brown paper bag. The evidence 
also indicates that one Larkin King w’as the pickup man prior 
to the appellant Shay. Further, on the date of his arrest, 
appellant Shay again appeared on the premises at about 2:30. 

His arrest while leaving such an establishment is obviously 
valid. Cf. W^jcke v. United States, supra. To grant a motion 
to suppress evidence under the circumstances here presented 
would, w’e submit, unduly hamper law enforcement. 

Ill 

The search warrant was executed and issued in strict compli¬ 
ance with the provisions of rule 41 (c). Federal Rules of 
Criminal Procedure 

Appellant Brown argues (Br. pp. 26-32) that the search 
w'arrant served upon her w’as invalid upon its face because of 
the failure to state therein the grounds or probable cause for 
its issuance as required by Rule 41 (c). Federal Rules of Crim¬ 
inal Procedure. In short, it is appellant Brown’s contention 
that because the affidavit of the police officers which contained 
the basis for the issuance of the search warrant was not af¬ 
fixed to the instrument served, that said w^arrant was therefore 
incomplete and, in legal contemplation, not a warrant at all.^ 

’.\ simihir contention was raised in Shaw v. United States, No. 11774. 
decided by this Court August 6. 1053. 
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Rule 41 (c) of the Federal Rules of Criminal Procedure, pro¬ 
vides as follows: 

Issuance and Contents. A warrant shall issue only 
on affidavit sworn to before the judge or commissioner 
and establishing the grounds for issuing the warrant. 
If the judge or commissioner is satisfied that grounds for 
the application exist or that there is probable cause to 
believe that they exist he shall issue a warrant identify¬ 
ing the property and naming or describing the person 
or place to be searched. The warrant shall be directed 
to a civil officer of the United States authorized to en¬ 
force or assist in enforcing any law thereof or to a per¬ 
son so authorized by the President of the United States. 
It shall state the grounds or -probable cause for its issu¬ 
ance and the names of the persons whose affidavits have 
been taken in support thereof. It shall command the 
officer to search forthwith the person or place named 
for the property specified. The warrant shall direct 
that it be served in the daytime, but if the affidavits are 
positive that the property is on the person or in the 
place to be searched, the warrant may direct that it 
be served at any time. It shall designate the district 
judge or the commissioner to whom it shall be returned. 
[Emphasis added.] 

Thus, it is clear that Rule 41 (c) does not require that the 
supporting affidavits be attached to the warrant served upon 
the person whose premises are searched.® Indeed, the require¬ 
ment that the “names of the persons whose affidavits have been 
taken in support thereof” shall be stated in the warrant, clearly 
demonstrates that the physical attachment of the affidavits to 

• And contrary to what can be in>plied from appellants’ brief nothing was 
incorporated or made a part of the warrant. Appellant is apparently 
referring (Br. p. 29) to the statement at the bottom of the “Affidavit for 
Search Warrant" to the effect that “And that the facts tending to establish 
the foregoing grounds for issuance of a Search Warrant are as follows: 
See the affidavit attached hereto and made a part hereor’ (J. A. 5.'>-56). 
This refers to the statement of facts in the form of an affidavit (J. A. 56-60) 
which was made a part of the “Affidavit for Search Warrant." Nothing 
was incorporated or made a part of the warrant 


the warrant was not contemplated, and no case construing the 
rule has held to the contrary. Moreover, subsection (d) of 
Rule 41 states, in pertinent part, that: 

The officer taking property under the warrant shall 
give to the person from whom or from whose premises 
the property w’as taken a copy of the warrant and a re¬ 
ceipt for the property taken or shall leave the copy and 
receipt at the place from w’hich the property is taken. 
[Emphasis added.] 

The warrant in this case meticulously conformed to the re¬ 
quirements of Rule 41. It w'as issued upon the basis of an 
affidavit sworn to before the United States Commissioner by 
Officers Hood and Jefferson establishing the probable cause for 
its issuance; it identified the property to be seized and de¬ 
scribed the place to be searched with particularity; it con¬ 
tained the grounds for issuance, i. e., violations of District of 
Columbia Code (1951) § 22-1501, 1502; and the names of the 
persons whose affidavits have been taken in support thereof 
are listed as required (J. A. 60-61). It w'as, in fact, taken 
almost word for w^ord from Form 15 of the Appendix of Forma 
to the Federal Rules of Criminal Procedure. Therefore, the 
instant contention is manifestly without merit.® 

•Appellant also states (Br., p. 27) that at the trial it was necessary to 
proceed with copies of the warrant and affidavit as the warrant and related 
papers had not been filed. During the trial sonje mention was made of 
the fact that the original warrant and affidavit were not in the court’s file. 
Thereupon the Assistant United States Attorney informed the court that 
the warrant was not in the jacket (court’s file), as it customarily is, for the 
reason that this was a case which was originally presented to the Grand 
.lury at the time the proceedings before the United States Ck>mmissioner 
liad been continued. In such a situation, the warrant and the affidavit, 
etc., are forwarded to the Clerk’s Office of the District Court for filing 
after the Commissioner is informed of the indictment and dismisses his case. 
The warrant and the affidavit, etc., are not filed in the same jacket with the 
indictment because the Clerk has no proof of identity, i. e., he does not 
know that the i)erson indicted is the same person whose name appears on 
the search warrant or the affidavit. The Assistant United States Attorney 
further informed the court tliat the Criminal Clerk of the District Court 
(Mr. Menendez) had the file with the search warrant and affidavit and he 
suggested that it be obtained from him. In addition, the A.ssistant United 
States Attorney made available a copy of the affidavit which he had. 
Thereupon counsel for appellant Brown agreed to u.se the copy oven though 
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IV 

The motion to suppress the evidence seized in apartment two 

of 786 Morton Street NW^ was properly denied, since there 

was probable cause for issuance of the search warrant 

There can be no doubt that appellant Brown was actually 
violating the law as the evidence seized from her immediate 
possession and from her apartment at the time of her arrest, 
if admissible, makes it clear that she was operating a lottery. 
However, appellant Brown argues (Br. pp. 33-34) that the 
facts contained in the sworn affidavit of Officers Hood and 
Jefferson failed to set forth facts constituting probable cause 
for the issuance of the warrant. This argument is patently 
lacking in merit. The affidavit reveals that the officers had re¬ 
ceived a complaint that a numbers lottery was being conducted 
on the premises located at 786 Morton Street NW.; that 
acting upon this information, an intensive surveillance of these 
premises was maintained for a least six days in September and 
October of 1952; and that during this time these officers ob¬ 
served various individuals entering and leaving Apartment 
Two of 786 Morton Street NW., under circumstances which 
foreclosed all reasonable doubt that a numbers operation was 
being conducted therein. 

Officer Hood not only observed a large amount of traffic go¬ 
ing in, and coming out of Apartment Two on September 6th, 
8th, and 9th, but on these same dates Officer Hood also ob¬ 
served one Larkin King enter the premises in issue between 
2:30 and 2:40 p. m. and leave in a few minutes carrying a 
brown paper bag. The officer observed that Larkin King 
would always drive east on Morton Street after leaving. 

the trial court ajrreed to call for the originals (J. A. 01-92). It Ls, there¬ 
fore, obvious that not only did the Assistant United States Attorney make 
available the copy of the afBdavit which he had but further the court offered 
to get the original tile from the criminal clerk. Appellant agreed to proceed 
on the .basis of a copy and cannot now complain. Further, the record re¬ 
veals that both the afSdavit and the search warrant were received by the 
Olerk of the District Court on Deceml^er .30, I9r»2, which was over tioo 
months prior to trial (J. A. K3, 60, 63). And the record further reveals that 
the Assistant United States Attorney informed both the trial court and the 
appellant of this fact on February 6, 10;>;4 (J. A. 26), which was approxi¬ 
mately a month prior to trial (J. A. 63). 


30 


At approximately 1:45 p. m. on October 8th, OflScer Hood 
observed appellant Brown leave Apartment Two of 786 Mor¬ 
ton Street NW.. and stop in several houses in the 700 block 
of Morton Street NW., remaining in each house about five 
minutes. After making her last stop on Morton Street N'W.. 
she walked through an alley to Sherman Avenue. Appellant 
Brown then crossed Sherman Avenue and entered an apart¬ 
ment house at 3318 Sherman Avenue where she remained for 
about ten minutes. She left by the rear door of this apartment 
and returned to her own apartment at 786 Morton Street NW. 
Appellant Brown was carrying a pocketbook while making 
the above stops. At 9:30 on the morning of October 8th, 
OflBcer Hood had made a numbers play with an unidentified 
man on Sherman Avenue. After this man accepted the play 
from the officer, he went to 3318 Sherman Avenue, which was 
the sayne building that appellant Brown later visited. At about 
2:35 p. m. on this same date. Officer Hood observed appellant 
Shay (at this time his name was unknown) park his car in 
front of 786 Morton Street and enter Apartment Two, where 
he remained about five minutes. When he left, carrjdng a 
brown paper bag. he drove east on Morton Street. 

On October 9th and lOth, Officers Hood and Jefferson con¬ 
ducted a surveillance of 786 Morton Street NW., and made ob- 
ser\’ations identical to those of October 8th. Also on these 
dates, Officer Hood was able to make numbers plays with the 
same unidentified man on Sherman Avenue. On both October 
9th and 10th this man again went to 3318 Sherman Avenue 
which is the same apartment building that appellant Brown 
entered later on those dates. On October 10, 1952, at about 
2:15 p. m., both Officers Hood and Jefferson observed one 
John Hall leave the Amoco Filling Station at Sherman Avenue 
and Morton Street NW’.. carrying a sniall brown paper bag and 
proceed to 786 Morton Street NW’., where he entered Apart¬ 
ment Two. W’hen he came out about five minutes later, he 
was not carrying the brown paper bag (J. A. 56-59). 

It is simply frivolous to argue that these facts do not consti¬ 
tute the requisite piobabie cause necessary to sustain the issu¬ 
ance of a search warrant. This is the same discredited argu- 
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ment that has been raised and rejected by this Court time and 
time again. We have discussed this matter at length in a 
number of recent briefs. See Fisher v. United States, No. 
11498; James v. United States, No. 11504; Calomeris v. United 
States, No. 11367; Scoggins v. United States, No. 11233; Wash¬ 
ington V. United States, Nos. 11330-11334; De Bruhl v. United 
States, No. 11889; Mills v. United States, No. 11046; and 
Shaw and Wiggins v. United States, Nos. 11774 and 11775, 
respectively. Also see Argument II, supra. 

V 

The trial court properly denied the motion for severance 

Both appellants contend (Br. at p. 38) that they were preju¬ 
diced by the failure of the trial court to order a severance (J. A. 
6-7, 46-47).^*’ This contention lacks merit. 

Appellants were properly charged in the same information 
in accordance with Rule 8 (b) of the Federal Rules of Criminal 
Procedure, which Rule read as follows: “ 

Joinder of Defendants. Tw*o or more defendants 
may be charged in the same indictment or information 
if they are alleged to have participated in the same act 
of transaction or in the same series of acts or transac¬ 
tions constituting an offense or offenses. Such defend¬ 
ants may be charged in one or more counts together or 
separately and all of the defendants need not be charged 
in each count. 

Whether the trial court grants a motion for severance is a 
matter of sound judicial discretion. Rule 14 of the Federal 
Rules of Criminal Procedure provides as follows: 

^ It is noted in this regard that the appellant Shay did not file a motion 
requesting a severance prior to trial as required by Rule 12 (b) (2) of the 
Federal Rules of Criminal Procedure. Smith v. United State*. 86 U. S. 

D. C. 195, ISO F. 2d 775 (1950). Therefore, Shay is foreclosed from now 
contending that he was i)rejudiced by the refusal of the court to grant a 
severance. 

” The note of the advisory committee in regard to this rule provides that: 
"The first sentence of the rule is substantially a restatement of existing law, 
9 Edmunds. Ci/clopcdia of Federal Procedure. 2d Ed., 4116. The second sen¬ 
tence formulates a practice now approved in some circuits. Carin^gella v. 
United States. 78 F. 2d .563, 567, C. C. A. 7th.’* 
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If it appears that a defendant or the government is 
prejudiced by a joinder of offenses or of defendants in 
an indictment or information or by such joinder for trial 
together, the court may order an election or separate 
trial of counts, grant a severance of defendants or pro¬ 
vide whatever other relief justice requires. 

It is stated in the notes of the advisory committee in regard 
to Rule 14 that— 

This rule is a restatement of existing law under which 
severance and other similar relief is entirely in the dis¬ 
cretion of the court, 18 U. S. C. 557 [indictments and 
presentments; joinder of charges]; Pointer v. United 
States, 151 U. S. 396; Pierce v. United States, 160 U. S. 
355 United States v. Ball, 163 U. S. 662; 673; Stilson v. 
United States, 250 U. S. 583. 

In addition to the cases cited in the note, supra, see also Hall 
V. United States, 83 U. S. App. D. C. 166 at 168, 168 F. 2d 161 
(1948); Maxey v. United States, 30 App. D. C. 63 at 71 (1907); 
Sharjy v. United States, 195 F. 2d 997 ( 6th Cir. 1952); Can- 
taneo v. United States, 167 F. 2d 820 at 823 (4th Cir. 1948); 
United States v. Cohen, 124 F. 2d 164 at 165-166 (2d Cir. 1941), 
cert, denied 315 U. S. 811. 

The record in the instant case reveals that the trial court 
did not abuse its discretion by refusing to grant a severance. 
The evidence clearly indicates that each appellant participated 
in the same act or transaction or in the same series of acts or 
transactions. Any other conclusion would fly in the face of 
the facts. Therefore, the trial court was correct in denying 
a severance. Indeed, it is submitted that separate trials would 
have impeded justice. 

VI 

The testimony concerning the unidentified man, and the num¬ 
ber slips received from him, were properly admitted in 
evidence 

Appellants contend (Br. pp. 39-44) that the unidentified 
man wdth whom OflBcer Hood played numbers on five or six oc¬ 
casions was never shown to have been connected with them 
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in any way and, therefore, it was error for the trial court to 
receive any evidence concerning him. Such a contention is 
factually incorrect. The record clearly shows that the Gov¬ 
ernment did prove the connection between this unidentified 
man and both appellant Brown and appellant Shay. 

The evidence is undenied that appellant Brown maintained 
a daily route. One of the places which she invariably visited 
was an apartment house at 3318 Sherman Avenue N\V. This 
was the same apartment house "which the unidentified man 
visited after he accepted the numbers plays from Ofl5cer Hood, 
but prior to the arrival of appellant Brown. After appellant 
Brown returned home from her daily route, appellant Shay 
would visit her for about five minutes at approximately 2:30 
in the afternoon. Upon departure, appellant Shay would 
always be carrying a brown paper bag in his hand. 

It seems apparent that the unidentified man was turning in 
his numbers slips in the apartment at 3318 Sherman Avenue 
and that appellant Brown was transporting them to 786 Mor¬ 
ton Street NW.. Apartment Two, where appellant Shay picked 
them up. We need not speculate as to this fact, because when 
appellant Shay was arrested he had in his possession several 
numbers slips from serially numbered book 46094 (J. A. 112- 
113). This is the same serially numbered book that the un¬ 
identified man used on October 9th, 10th, 11th, 13th, and 14th 
(J. A. 115-116). In fact, the numbers slip Officer Hood re¬ 
ceived on the 14th of October from the unidentified man 
was a duplicate of the slip seized from appellant Shay (J. A. 
116). Obviously, appellant Brown received this slip at 
3318 Sherman Avenue and gave it to appellant Shay. This 
proves beyond all question that both appellant Shay and ap-. 
pellant Brown were engaged in the operation of a lottery with 
the unidentified man. Further the slips the unidentified man 
gave to the officer on October 9th, 10th, 11th, 13th and 14th all 
contained the writer's symbol “MC.” Thirteen numbers slips 
with the same symbol were found in appellant Shay's brief case 
at the time of his arrest. Likewise some of the slips found in 
appellant Brown's apartment contained the same writer's 
symbol. Therefore, the testimony concerning the unidentified 
man is relevant. 
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Appellants’ contention that these slips were hearsay and 
therefore not admissible is without merit. As pointed out 
above, the evidence clearly indicates that appellant Brown 
and appellant Shay were partners in crime with the uniden¬ 
tified man. Where there is such a criminal plan the acts 
and declarations of one are admissible against the others. Neal 
V. United States, 87 U. S. App. D. C. 177,185 F. 2d 441 (1950 ); 
Ladrey et al. v. United States, 81 U. S. App. D. C. 127, 155 F. 
2d 417 (1946). Thus, the judgment of conviction should not 
be disturbed. 

vn 

The possession of “dead” or “used” numbers slips is pro¬ 
hibited by the District of Columbia Code 

The appellants maintain (Br. p. 45-46) that District of 
Columbia Code (1951) § 22-1502 applies only to documents 
or devices representing an interest in a lottery yet to be run, 
i. e., they maintain that the possession of lottery slips or tickets 
not shown to be “live or current” is not a violation of the 
statute.^ This contention is frivolous. In the first place, the 
statute appears clearly to apply to numbers slips of a past 
date as well as those which are current. This statute provides: 

If any person shall within the District have in his 
possession, knowingly, any ticket, certificate, bill, slip, 
token, paper, wTiting, or other device used, or to be used, 
or adapted, devised, or designed for the purpose of 
playing, cariy’ing on, conducting any lottery, or the 
game or device commonly known as policy lottery or 
policy, he shall be fined upon conviction of each said 
offense not more than 8500 or be imprisoned for not 
more than six months, or both. 

Attention is directed to the language of the statute, viz, 
“* * * used, or to be used, * * whereby Congress de- 

“ For this proposition the appellants rely upon Harvey v. United Stateg, 
91 U. S. App. D. C. 36. 197 F. 2d 594 (1952) and Smith v. United Stateg, 
70 U. S. App. D. C. 253. 105 F. 2d 778 (1939). It is submitted that neither 
of these cases support the appellants’ contention. In the Harvey case this 
(Jourt said that “we intimate no opinion" upon wliether “dead" slips will 
support a conviction under D. C. Code (1951 Edition) § 22-1502. In the 
Smith case this Court specifically withheld decision on the question now 
under consideration. 
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liberately specified the past as well as the future by the termi¬ 
nology here employed. It is, therefore, submitted that any 
construction of the present statute which prohibits a convic¬ 
tion thereunder of possession of used, i. e., “dead” number 
slips, would thwart the obvious threat of Congress. ” 

In the second place, even assuming that the appellant’s con¬ 
tention is correct, there is no error. The trial court- in the in¬ 
stant case properly denied the motion for a judgment of ac¬ 
quittal and submitted the issue to the jur}’ as the evidence 
indicated the slips were “live.” In so doing the court adopted 
the position advocated by the appellants and instructed the 
jury that (J. A. 144-145): 

The statute under which Count IV is brought makes 
it unlawful for any person to have in his possession 
knowingly any ticket, slip, or paper \vTiting used or to 
be used for the purpose of playing, carrying on or con¬ 
ducting any lottery'. This statute has been interpreted 
to apply only to live slips—that is, with respect to the 
fourth count —that is, to slips which depend upon a lot¬ 
tery the drawing of which has not yet taken place. 

Therefore, in order for you to find a defendant guilty 
under Count IV, you must first find from the evidence 
beyond a reasonable doubt, that he or she was know¬ 
ingly in possession of live slips or live documents for the 
numbers game. [Emphasis added.] 

The jury is presumed to have understood and followed the 
court’s instructions. Hall v. United States, 84 U. S. App. D. C. 
209, 171 F. 2d 347 (1948). And it is obvious that there was 
more than ample evidence upon which the jury could have 
found the slips were “live.” Without again going into detail, 

**In any event, when the government introduced a number of lottery 
tickets into evidence, which were seized from the appellants, it has at least 
presenteil a prima facie case. The burden of going forw-ard with the evi¬ 
dence then shifts as a conse<iuenc‘e to the appellants to prove to the con¬ 
trary. This not being done, the convictions must stand. Roseborough v. 
United States, SC A. 2d 920 (Mun. Ct. App. 1952). 

It is further submitted that the appellant brown did not preserve this 
point in the court below and is therefore foreclosed from raising it in this 
court for the first time. Dcpina v. United States, 78 U. S. App. D. C. 31,137 
F. 2d 673 (1943) ; Sykes v. United States. 79 U. S. App. D. C. 97, 143 F. 2d 
140 (1944). 
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it is submitted that the government proved beyond all ques¬ 
tion that 2 q)pellant Brown and appellant Shay were engaged in 
the operation of a lottery. Shay was obviously visiting Brotm 
at the same time each day for the sole purpose of trant^xjrting 
the numbers slips and money in furtherance of the op^ation 
of the lottery. Therefore, the slips were not yet "dead” or 
“used.” Consequently, the trial court quite properly denied 
the motion fcH* a judgment of acquittal and allowed the issue 
to be decided by the jury. The jury, in turn, acting under in¬ 
structions and after considering all the evidence, returned a 
verdict of guilty as charged against appellants Shay and Brown. 
Such verdict reflects a finding of possession of “live” slips and 
appellants’ present contention is without merit. 

VIII 

The trial court’s instruction in regard to the statutory pre¬ 
sumption contained in District of Columbia Code, § 22-1501, 
was proper. Assuming, arguendo, that the trial court com¬ 
mitted error, it was harmless 

The appellants contend (Br. p. 47) that the Government’s 
lottery case is based wholly, solely, and exclusively upon the 
so-called statutory presumption contained in Title 22, Section 
1501.'* Since this statute provides that the possession of num¬ 
bers slips is prima facie evidence of the operation of a lottery, 
at that time and place, the appellants argue (Br. pp. 47-50) 
that the trial court committed error when it instructed the 
jurorsthat they could infer from the possession of numbers 

“However, at page 16 of their brief, the appellants contend that th® 
Government’s case is based wholly, solely, and exclusively upon circum¬ 
stantial evidence. It is submitted by the Government that the case against 
the appellants is based upon both the statutory presumption provided for 
in D, C. Code, Section 22-1501, as well as upon strong circumstantial evi¬ 
dence. In addition, there was at lea.st some direct evidence, e. g.. the ad¬ 
missions made by appellant Brown at the time of her arrest (J. A. 121,123). 
Herman v. United Statee, 48 F. 2d 479, 480 (5th Cir. 1931). 

”The complete instruction of the court on this subject is as follows (J. A. 
142-143): 

“In other words, it is not required that a defendant be caught in the act 
of operating a lottery to justify a finding of guilty under the first three 
counts of the indictment. If you believe from the evidence, beyond a rea¬ 
sonable doubt, that a defendant was in iwssession of lottery slips or lottery 
paraphernalia at the time of the search by the police of the house on Morton 
Street, then you may, from such possession and other evidence in the case, 
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slips, lottery paraphernalia and other evidence, that the ap¬ 
pellants had been operating a lottery at a time prior to the 
arrival of the police oflBicers.'* However, it is apparent from 
the instructions given in the instant case that the court relied 
not only upon the possession of numbers slips, and numbers 
paraphernalia, but upon “other evidence.” ” This “other evi¬ 
dence” included the course of conduct of the appellants, which 
conclusively shows that both appellants had been operating a 

infer. If yon see fit to do so, that such defendant had been operating a 
lottery at a time prior to the arrival of the police officers. 

*^e first three counts of the indictment charge that the defendants kept, 
set op, or promoted a lottery in the District of Columbia during October. 
1952. The lottery may have been operated at the time specified in the 
indictment, or at a time near that period, or on any date before the finding 
of the indictment, which is within the three-year statute of limitations. 

“Now, ladies and gentlemen, if you believe that a defendant is innocent 
of the charge in Count I, Count II, or Count III, or if you have a reasonable 
doubt as to his or her guilt with respect to the operation of a lottery, it 
would be your duty under those circumstances to find such defendant not 
guilty as to the count under which he or she is charged—Count I, Count II, 
or Count III. 

“But if you find from the evidence, beyond a reasonable doubt, that a 
defendant did promote or operate a lottery known as the numbers game 
within the District of Columbia on the date specified in the indictment or 
on a date near that time, or on any date which is within the three years 
preceding the indictment, then under those circumstances it would be your 
duty to return a verdict of guilty as to such defendant." 

^Appellant Shay did not raise this contention below. Consequently, he 
is foreclosed from now complaining. Rule 30, Federal Rules of Criminal 
Procedure. Also see authority cited in Argument I, supra. 

” Contrary to what the appellants contend (Br. p. 49), the court did not 
instruct the jury that the presumption contained in D. C. Code § 22-1501 
applied to any time within the statutory period of limitations (J. A. 142- 
143), and the trial court informed counsel for appellant Brown of this fact 
at the time the objection to the instruction was made (J. A. 148-149). The 
court said that the lottery may have been operated at the time specified 
in the indictment, or at a time near that period, or on any date before the 
finding of the indictment, which is within the period of limitations. The 
court made no reference at this point in the instruction to the statutory 
presumption, and the proposition expressed by the court is a well-settled 
proposition of law. Shields v. United States, 58 App. D. C. 215 at 219, 
26 F. 2d 993 (1928); MiUcr v. United States, 57 App. D. C. 228 at 230-231, 
19 F. 2d 702 (1927) ; I^dbetter v. United States, 170 U. S. 606 at 612. In 
Yeager v. United States, 16 App. D. C. 356 (1900) cert, denied 178 U. S. 615, 
this Court said: “The rule is well established that, in criminal proseentiems 
generally, proof of any day before the finding of the indictment, and within 
the period of limitations, will be sufficient." Here, there was some evidence 
of the operation of a lottery prior to the dates contained in the Indictment 
(J. A. 77-80). This part of the instruction was therefore proper. 
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lottery for a period of time. Therefore, the instructions as 
given were proper. 

Assuming, arguendo, that the trial court did commit error in 
its instruction, the appellant has completely failed to illustrate 
any prejudice. Rule 52 (a) of the Federal Rules of Criminal 
FYocedure. Kotteakos v. United States, 328 U. S. 750, 66 S. Ct. 
1239,90 L. Ed. 1557 (1946). 

An error is regarded as harmless under the statute if upon 
an examination of the entire record substantial prejudice does 
not appear. Sang Soon Sur v. United States, 167 F. 2d 431 (9th 
Cir. 1948). See also Lefco v. United States, 74 F. 2d 66 (3rd 
Cir. 1934). In the instant case, it would have been impossible 
for the instruction under consideration to have prejudiced the 
appellants. 

The appellant’s argument that the instruction implied that 
they had been engaged in the operation of a lottery for a period 
of years is frivolous. Likewise is the contention that the court’s 
charge caused a multiplication of issues which prejudiced them. 
The court merely instructed that the jur>’ could infer from the 
possession of numbers slips, numbers paraphernalia, and other 
evidence that the appellants had been operating a lottery for 
a period of time prior to the arrival of the police officers. The 
court further instructed the jury that if they found beyond a 
reasonable doubt that the appellants were operating a lottery 
on the date alleged in the indictment, or at a time near that 
period, or on any date before the finding of the indictment wdth- 
in the three-year statute of limitations they should fiind the 
appellants guilty (J. A. 142-143). This instruction could not 
possibly have caused a multiplication of issues nor could it have 
possibly been implied that the appellants had been engaged in 
the operation of a lottery for a period of years. 

” Sec Harvey v. United States, 91 U. 'S. App. D. C. .36.197 F. 2d .'594 (1952), 
where The defendant was charsed with the operation of a lottery prior to 
the arrival of the police oflScers. 91 U. S. App. D. C. at 38. In that case, 
this Court pointed out that “the possession of numbers slips • • • may well 
be relevant and material evidence that the possessor has been conductinfr a 
lottery.” 
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IX 

The search warrant was properly executed 

After the search warrant was executed, a plan for immediate 
execution was set in force. Officers Hood and Jefferson went 
to the vicinity of 786 Morton Street NW. (J. A. 15-16, 61-62, 
76). Officers Lockwood, Thomas, Moyer, and Deputy Marshal 
Charles Marshall went to Fifth Street by the reservoir (J. A. 
35). As soon as these officers received a radio signal they pro¬ 
ceeded to 786 Morton Street NW. (J. A. 35) arriving about 
five or ten minutes after Officers Hood and Jefferson had ar¬ 
rested appellant Shay and taken him to the apartment of ap¬ 
pellant Brown (J. A. 101, 102, 122). No search of appellant 
Brown’s apartment was made until Charles Marshall, who 
had the warrant in his possession, enterd the premises and de-. 
livered a copy of the warrant to appellant Brown (J. A. 32, 34, 
38). The evidence, therefore, indicates that the execution of 
the warrant was conducted jointly by five law enforcement of¬ 
ficials,^® all of whom, in accordance with a plan attempted to 
converge upon the premises in a group. True, the Deputy Mar¬ 
shal who had the warrant in his possession was a few minutes 
behind the first officers who entered the apartment of appel¬ 
lant Brown. But to suggest that this is a search without a war¬ 
rant would be to violently depart from realism. See Nordelli 
V. United States, 24 F. 2d 665 (9th Cir. 1928). 

CONCLUSION 

TVTierefore, we submit that the judgment of the District 
Court should be affirmed. 

Leo a. Rover, 

United States Attorney. 
Lewis A. Carroll, 

John D. Lane, 

Samuel J. L’Hommedieu, Jr., 
Assistant United States Attorneys. 

” A Deputy Marshal may be assisted in a search by police oflicers. yuckoU 
r. United States, 09 App. D. C. 120, 90 F. 2d 3."»3 (IIX^S), cert, denied 
Floratos v. United States, 305 U. S. 620. 
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PLEADINGS. DCX^KET ENTRIES AND OTHER PAPERS 

389 UNITED STATES DISTRICT COURT FOR THE DISTRICT 

OP COLUMBIA 

Commissioners Docket No. 14 
Case No. 6519 
Filed May 25 1953 
Received Feb 26 1953 
Harry M. Hull, Clerk 
United States op America, 

V. 

Larkin King, colored, about 35 yrs, 5' 7", 150 lbs, med 

brown sMn 

Complaint for T^olation of D. D. C. Title 22. Sections 1501 and 

1502 

Before Cyril S. Lawrence, 

Name of Commissioner 

U. S. Court House, Wash. D. C., 

Address of Commissioner 

The undersigned complainant being duly sworn states: 
That on or about Sept. 6th & 8th, 1952, at premises 786 Mor¬ 
ton St. N. W., Apt 2, Washington, in the District of Colum¬ 
bia above named defendant did unlawfully set up, promote, 
name of accused 

or maintain a policy lottery and possess number slips, 
here insert statement of the essential facts constituting 

the offense charged 


3 


And the complainant further states that he believes 

that_ 

are material witnesses in relation to this charge. 

Virgil. J. Hood, 


Signature of Complainant. 

Private MPDC Morals Division 
Official Title, “if any.^^ 

Sworn to before me, and subscribed in my presence, Feby 
10th, 1953. 


C. S. Lawrence, 
United States Commissioner. 


309 Indictment 

Filed in Open Court Nov 17 1952 
Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 

Holding a Criminal Term 

Grand Jury Impanelled September 2, 1952, Sworn in on 
September 3, 1952 

Criminal No. 1753 ’52 
Grand Jury No. Orig. 

Vio. 22 D. C. C. 1501, 1502 

The United States op America, 

V. 

Susie V. Brown, Edward Plummer, James Shay 
The Grand Jury charges; 

Continuously during the period from about October 8, 
1952, to about October 14, 1952, within the District of Co¬ 
lumbia, Susie V. Brown was concerned as owner, agent and 
clerk, and in other ways, in managing, carrying on and 
promoting a lottery known as the numbers game. 
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SBco:ra Cotjnt: 

Continuously during the period from about October 8, 
1952, to about October 14, 1952, within the District of Co¬ 
lumbia, James Shay was concerned as owner, agent and 
clerk, and in other ways, in managing, carrying on and pro¬ 
moting a lottery known as the numbers game. 

Thuuo Count: 

On or about October 14, 1952, within the District of Co¬ 
lumbia, Edward Plummer was concerned as owner, agent 
and clerk, and in other ways, in managing, carrying on and 
promoting a lottery known as the numbers game. 

Foubth Count: 

On or about October 14, 1952, within the District of Co¬ 
lumbia, Susie V. Brown, Edward Plummer and James Shay 
knowingly had in their possession certain tickets, certifi¬ 
cates, bills, slips, tokens, papers and writings, used and to 
be used and adapted, devised and designed for the purpose 
of playing, carrying on and conducting a lottery known as 
the numbers game. 

Charles M. Irelan, 

Attorney for the United States in and 
for the District of Columbia. 

A True Bill: Thaodeus N. Sandifer, 

(Dickertt) Foreman. 
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393 UNITED STATES DISTBICT COUBT FOB THE DISTBICT OF 

COLUMBIA 

Criminal No. 1753-52 
Filed Dec 8 1952 
Habby M. Hull, Cleric 

United States of America, 


V. 

Susie V. Brown 

Motion to Quash Seorch and Arrest Warrants and to Suppress 

Evidence 

Comes now Susie V. Brown, specially appearing by and 
through her attorney, Curtis P. Mitchell, and moves this 
Honorable Court to quash the search and arrest warrants, 
if any there be, and to suppress the evidence in the subject 
cause, and as reasons therefor, states as follows: 

1. That on, to wit, October 14,1952, movant was lawfully 
occuping and possessing an apartment located in premises 
786 Morton Street, N. W., 

2. That on, to wit, October 14, 1952, the said premises 
known as 786 Morton Street, N. W., which premises are an 
apartment dwelling, were illlegally and forceably entered 
against the will and desire of the owner thereof and of the 
movant herein without legal right and in violation of the 
Fourth, Fifth and Ninth Amendments to the Constitution. 

3. That the apartment of your movant was illegally en¬ 
tered in violation of her Constitutional rights and her prem¬ 
ises and person were searched and objects and things there¬ 
from seized and taken, including certain moneys belonging 
to your movenat, all in violation of the movant’s rights un¬ 
der the foregoing Amendments to the Constitution. 

4. That there was purportedly a search warrant issued 
permitting the search of the premises of 786 Morton Street, 
N. W., Apartment 2, which premises are an apartment 
dwelling. However, movant states that the said warrant 
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was illegal, having been improvidently issued, patently de¬ 
fective, and illegally executed, and otherwise lacking in 
probable cause for the issuance thereof. 

5. And for such other and further reasons as will be 
called to the attention of this Honorable Court upon the 
hearing of this motion. 

394 Wherefore, movant prays that the search warrant 
be quashed and the evidence suppressed, and the 

property seized be returned to her. Further, movant re¬ 
quests the quashal of any arrest warrant that may have 
been issued herein upon the several grounds hereinbefore 
stated. 

• •••«••••• 

395 UNITED STATES DISTRICT COURT FOR THE DISTRICT OF 

COLUMBIA 

Holding a Criminal Term 
Criminal No. 1753-52 
Filed Dec 8 1952 
Harry M. Hull, Clerk 

The United States of America, 

V. 

Susie V. Brown 

Motion for Severcmce 

Comes now the defendant Susie V. Brown, by and through 
her attorney, Curtis P. Mitchell, and moves this Honorable 
Court for an Order of Severance and as reasons therefor, 
states as follows: 

1. That the defendant canont obtain a fair and impartial 
trial inasmuch as the Government has indicated its inten¬ 
tion to use evidence in the course of the subject proceedings 
against the movant which evidence was obtained out of 
the presence of the movant and/or from the person of other 
individuals herein named as defendants. 
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2. That your movant is advised and is of the opinion that 
the evidence obtained herein was by means of illegal search 
and seizure in violation of the Fourth, Fifth and Ninth 
Amendments to the Constitution of the United States. 

3. That the use of the evidence so obtained would neces¬ 
sarily create a situation prejudicial to your movant, both 
as a matter of fact and as a matter of law. 

4. That movant states that her defenses are antagonistic 
to the possible defenses of the co-defendants herein. 

5. And for such other and further reasons as will be 
called to the attention of this Honorable Court upon the 
hearing on this motion. 

• ••**••••• 

396 UNITED STATES DISTRICT COURT FOR THE DISTRICT OF 

COLUMBIA 

Filed Jan 16 1953 
Harry M. Hull, Clerk 
Criminal No. 1753-52 

United States of America, 


vs. 

#3 James Shay 
Motion to Suppress Evidence * 

Comes now defendant, James Shay by and through his 
attorney, Wesley S. Williams, and moves the Honorable 
Court to suppress the evidence in the above entitled case 
upon the following grounds: 

1. Search and seizure of certain slips, the property of 
defendant, was unlawful. 

2. Search of defendant was in derogation of Article IV 
of the Constitution of the United States. 

3. Search of defendant was not incident to the arrest of 
defendant. 

r. Search of defendant was the result of a subterfuge. 
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5. For such other and further reasons as may be ad¬ 
vanced upon oral argument. 

• ••••••••• 

412 Heooing on Motions 

Washington, D. C., 

Friday, January 23, 1953. 

The above-entitled action came on for hearing on motions 
filed by the defendants, before the Honorable Alexander’- 
Holtzotf, United States District Judge, at 10:00 o’clock 
a. m. 


414 Mr. Mitchell: If it please the Court, there are 
several motions filed here. Perhaps in the interest 

of expediting matters we should proceed first with 
a motion to quash and to suppress the evidence, if Your 
Honor please. 

I represent only two of these defendants; I represent 
the defendant, Mrs. Susie Brown, and the defendant 
Plummer. 

It is the contention of the defendants, first, that the 
search and the seizure that was made in the premises of 
Mrs. Brown, which premises are 786 Morton Street, North¬ 
west, Apartment No. 2, was illegal and in violation of 

415 the constitutional rights, first, of Mrs. Brown by 
virtue of the entry made, and secondly, there was a 

violation of the rights of defendant Plummer in that he 
was placed under arrest without legal justification, and 
illegally. 

The Court: Let me get the first ground. Your first 
ground is that the premises were illegally entered, is that it? 
Mr. Mitchell: Yes, sir. 

The Court: Now, was the search from the premises or 
from the person? 
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Mr. Mitchell: There was a search of both, Your Honor. 

The Court: And you are seeking to suppress the fruits 
of both searches? 

Mr. Mitchell: Yes, sir. 

The Court: Whose person was searched? 

Mr. Mitchell: The person in the effect of a pocketbook. 

The Court: I mean which person. Brown or Plummer? 

Mr. Mitchell: They were at the same time. 

The Court: But which one was searched? Were both 
searched? 

Mr. Mitchell: Yes, Your Honor. 

The Court: Was property taken from each of them? 

Mr. Mitchell: Yes, Your Honor. 

The Court: And also some property taken from the 
premises as well? 

Mr. Mitchell: Yes, Your Honor. First, we say to 
416 Your Honor, and most respectfully, there was a 
search warrant issued, and we say to Your Honor 
respectfully that the search w-ai^rant "was inadequate, that 
is legally insufficient; that it was not based on adequate 
probably cause, and w^e have- 

The Court: You don’t mean that the warrant itself was 
legally insufficient; you mean the affidavit upon which it 
was issued was insufficient, is that your point? 

Mr. Mitchell: Yes, sir; I guess I am being a little tech¬ 
nical. I say the affidavit constitutes a part of the warrant. 
Your Honor. 

The Court: No, the affidavit is no part of the warrant. 
It may be physically attached thereto, but it is not part of 
the warrant. 

Mr. Mitchell: We say that the warrant is defective on 
its face, and we say that if there is an affidavit, which we 
have never received, there was none attached to the search 
warrant that was served on us; we have searched the rec¬ 
ords of this Honorable Court and the adjunct office of this 
Honorable Court, the Office of the United Statets Commis- 
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sioner; we have presented and brought before Your Honor 
the entire record in this case, and there is no affidavit. 

418 The Court: Have you a copy? 

Mr. Lane: I have a copy of it. 

The Court: Are you willing to proceed on the basis of 
the copy? 

• *«****••• 

The Court: And an arrest warrant, but where is the 
warrant ? 

Mr. Lane: I didn’t have a copy of that. I have a copy 
of the affidavit. I don’t have a copy of the warrant, 

419 Your Honor. 

Mr. !Mitchell: I have here what purports to be the 
copy left with the defendant, Mrs. Brown. 

The Court: If both counsel are willing to proceed on 
the basis of copies, I am willing to hear the motion on the 
basis of copies; otherwise I will continue this matter until 
the file can be completed. 

Mr. Lane: I have no objection. Your Honor. 

The Court: Well, I have no desire one w^ay or the other. 
Mr. Mitchell: In good conscience I can’t object, either, 
because if there is an affidavit—and I have diligently looked 
for one—and I certainly would like the opportunity to 
examine it, and I suppose Mr. Williams would, too. 
*••••*•**• 

420 Mr. Williams: If Your Honor please, my motion is 

421 directed to the defendant James Shay. 

We contend. Your Honor, that the defendant Shay 
wras arrested not in the premises, he wras arrested in the 
alley, and carried in the premises upon arrival of another 
officer. 

Of course, if there w’as no warrant in the beginning when 
he w’as arrested in the alley, then we take the position, if 
Your Honor please, that the evidence that wras seized from 
him was unlawfully seized. 
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The Court: Was the property seized from his person? 

Mr. Williams: It was in his brief case, if Your Honor 
please. 

The Court: In his brief case that he had with him? 

Mr. Williams: Yes, Your Honor. 

The Court: But you claim the arrest was illegal, is that 
it? 

Mr. Williams: Yes, Your Honor. 

The Court: What was the justification for the arrest, Mr. 
Lane? 

Mr. Lane: Your Honor, for a matter of days, several 
days, in October one of the defendants, who is the female 
defendant, whose name is Susie Brown, had been under 
surveillance by the officers, who are present here today, and 
who signed the affidavit. 

In the latter part of that period he noticed this defendant 
Shay in a Buick automobile—we have the tag num- 
422 bers of it—he noticed the female defendant and Shay 
get together in his car and go in the early part of the 
afternoon to the premises where also the officer had ob¬ 
served persons with whom he played numbers go in and 
make their return. That is preliminary. 

At the time Shay was arrested he was arrested in a room 
of the female defendant and in accordance with a search 
warrant. 

There was gambling paraphernalia all over the room. 
There was some on the persons of every one. The people 
were seated, as they customarily are, with this parapher¬ 
nalia in front of them, and there was that situation. 

The Court: But it was not his premises. 

Mr. Lane: Shay had not only been observed before. Your 
Honor, in conjunction with the owner of the premises—^he 
wasn’t just a mere person in the room—there were observa¬ 
tions on Shay and Brown prior to the execution of the 
search. 

The execution of the search w*arrant itself under circum¬ 
stances surrounding it, would justify it, but we had addi¬ 
tional— 
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The Court: Let me see if I get this correctly. 

First you say that the defendant Shay was seen in the 
company of the defendant Susie Brown, is that it? 

Mr. Lane: That is right, in accordance with her regular 
trips to two numbers places at regular times each 
day. 

423 The Court: But what was he doing when he was 
observing him? 

Mr. Lane: Sir? 

The Court: What was he doing when he was observing 
him in her company? 

Mr. Lane: Well, these are very detailed facts. Your 

Honor, to tell you exactly what it is- 

The Court: You can summarize it in a sentence or two. 
Mr. Lane: Briefly, Your Honor, to qualify the testimony 
there were two places where this officer observed numbers 
transactions in the early part of the afternoon for a number 
of days. She would go to her home and she would go 
through alleys making stops, coming in and out with paper 
bags- 

The Court: That is Susie Brown? 

Mr. Lane: That is Susie Brown. 

The Court: But what about this defendant? 

Mr. Lane: In connection with him, he would go in her 
house without a bag, or with a bag or without one and come 
out with one during these times. 

The Court: He would? 

Mr. Lane: On some of these times, not all the times. 
Then he would go to another premises which was not her 
home but where she did this regularly, and he would go in 
that premises, and that premises was in the neighborhood, 
and two hours before when the officer played a num- 

424 ber and saw the numbers man go in and play them. 

• ••••••••• 
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425 Hood 

was called as a witness by the United States, and being 
first duly sworn, was examined and testified as follows: 

Direct examination. 

By Mr. Lane: 

Q. QjS&cer Hood, were you present when a Commis¬ 
sioner’s search warrant was executed at premises 786 Mor¬ 
ton Street, Northwest, Apartment 2, on Tuesday, 

426 October 14,1952? A. Yes, I was. 

Q. Who went in first, if you had a chance to ob¬ 
serve? A. Officer Jefferson and myself. 

Q. Did you observe a defendant by the name of Shay? 
A. Yes, I did. 

Q. Tell us where he was. A. He was on his way out of 
the side door of the apartment of Susie Brown. 

Q. Is that a regular apartment house there? A. Yes, 
it is. 

Q. It has four apartments, is that correct, two up and 
two downstairs? A. Yes, I think that is correct. 

427 Q. Officer Hood, directing your attention to Sep¬ 
tember, 1952, were you detailed to make an under¬ 
cover surveillance of premises 786 Morton Street, North¬ 
west? A. Yes, I was. 

Q. And during that month you did observe those prem¬ 
ises on September 6, September 8 and September 9? A. 
Yes, that is correct. 

Q. And you observed the activities in the afternoon 
regularly of the defendant Susie V. Brown? A. That is 
right. 

Q. Directing your attention to the following month, Oc¬ 
tober 8th, did there come a time when you checked her over 
her route that day? A. That is right 
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Q. And tell ns briefly where she went and whom she en¬ 
countered and about what time. A. She left 786 Morton 
Street and walked east on Morton Street tow’ard Georgia 
Avenue. She made three stops. 

By the Court: 

428 Q. She did what? A. She walked east on Morton 
Street. 


The Witness: She made three stops, and after her last 
stop she started back and walked through an alley off 
Morton Street and came out on Sherman Avenue. 

She walked down Sherman Avenue to an apartment house 
in the 3300 block and entered in the front. 

I watched her enter in the front and I went around back, 
vrhere she w’ould generally come in the front and come out 
the back door; she went in the front. I later saw her come 
out the back door carrying this bag. 

She left this apartment and she walked out the back 
alley and back up Sherman Avenue and entered through 
the back of the apartment. 

By Mr. Lane: 

Q. Of her own apartment? A. Her own apartment. 

Q. 786 Morton Street? A. That is right. 

Q. Now about 2:35 p. m. that same day did you observe 
the defendant Shay, later known to you as Shay? A. Yes, 
I did. 

Q. Tell us the circumstances and what happened 
429 with reference to him. A. About 2:35 I observed 
Shay drive up in a ’52 Buick, tag number K-363, 
parked and went in the house; Shay went in the front door. 

Q. Of what premises? A. Of 786 Motron Street. 

Q. What did he have with him, if anything, when he went 
in? A. He didn’t have anything with him when he went 
in. When he came out he had a small brown bag. 
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Q. How long did he stay in there, approximately? A. 
He stayed in approximately five to ten minutes. 

By the Court: 

Q. Was it a paper bag? A. It was a paper bag, yes, sir. 
By Mr. Lane: 

Q. And did you observe him when he drove otf? A. 
When he drove off he drove east on Morton Street. 

Q. That same day, October 8, had you succeeded in mak¬ 
ing a numbers play with anyone? A, Yes; earlier that 
day I had made a numbers play with—I donT know this 
man^s name. 

> Q. Did you see where he went? A. Yes. I followed this 
man to the apartment house in the 3300 block of Sherman 

Avenue. 

430 Q. The apartment about which you have prev¬ 
iously been testifying, is that correct? A. That is 
correct. 

Q. Now directing your attention to October 9th and 
^ lOth, did you make identical observations of Shay? A. I 

' did, sir. 

Q. And on those days did you also make plays? A. Yes, 
I did. 

By the Court: 

♦ 

Q. Where? 

K 

Mr. Lane: With a third party. Your Honor. 

The Court: But where? 

By Mr. Lane: 

Q. Where did you make those? Tell us something about 
those plays. A. I made these plays on Sherman Avenue. 

By the Court: 

Q. In these premises? A. No, in another premises. 

Q. Coming to the day of the raid, you got a warrant, 

► did you not, for the premises? A. Yes, sir. 
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Q. And you proceeded to those premises—you had a 
search warrant for the premises there on Morton Street? 
A. Yes, sir. 

431 Q. And Apartment 2 is on the first floor, is that 
correct? A. That is correct. 

Q. And it has a front and back entrance on the first 
floor? A. That is right. 

Q. And a side entrance, is that correct? A. That is 
correct. 

Q. Who went in first, as far as you know? A. Officer 
Jefferson and myself. 

Q. WTiich door did you go in. Officer? A. We entered 
the side door. 

Q. At that time where did you see Shay? A. At that 
time Shay was coming, out of the apartment there. 

Q. How” many rooms in the apartment and tell us briefly 
what they were. A. They have a kitchen, dining room and 
bedroom and hallway. 

Q. This side entrance, from what room does that exit 
from, if you know? A. It exits from the kitchen. 

Q. Wlien you saw Shay and his bag, what if anj’thing did 
you do? A. WTien I observed Shay I told Shay he 

432 was under arrest and carried him back inside, and 
Officer Jefferson took the bag from him. 

Q. And that was in the living room? 

By the Court: 

Q. Will you repeat your answer, please? A. WTien we 
observed Shay I told Shay he was under arrest. Officer 
Jefferson took the bag from him and we carried him back on 
the inside. 

Q. He was holding a bag in his hand, vras he? A. Yes, 
sir; he was. 

Q. At the time you arrested him? A. Yes, sir. 

By Mr. Lane: 

Q. The room to which you took him was what room in 
the premises? A. I would say the dining room. 
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Q. And were numbers paraphernalia and other defend¬ 
ants seated there at the time? A. Yesj they were. 

Q. All over the room? A. All over the room. 

Q. So in addition to the seizure that was in his bag, 
there were these things open to view, including numbers 
slips and race horse paraphernalia, is that correct? A. 
That is correct. 

433 Q. And many of these things were open to view 
and were seized by you and by other various officers, 

and others were discovered by search, is that correct? 
A. That is correct. 

Q. But many of these objects were open to view as you 
entered the dining room? A. That is correct. 

Cross-examination. 

By Mr. Williams: 

Q. Did you tell His Honor about you carried Shay back 
in the apartment, is that correct? A. That is correct. 

By the Court: 

Q. Where was he when you arrested him? A. He was 
on his way out of the apartment. 

Q. But actually where was he? Was he in the hall or 
was he in the doorway, or where? A. On the stairway. 

Q. On the stairway? A. On the outside stairway. 

By Mr. Williams: 

Q. When you say “outside stairway’^ you mean to say 
he was outside of the building proper but on the 

434 steps leading into the apartment, is that correct? 
A. That is correct. 

Q. As a matter of fact, when you first saw Shay on this 
particular day in October 14th he was in the alley and 
Officer Jefferson turned him over to you and told you to 
take him inside, didn’t he? A. We both went inside with 
him. 
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Q. I know you said to His Honor you both went inside 
with him, but my question to you is, he was in the alley 
and Officer Jefferson turned him over to you. A. No. 
Officer Jefferson didn^t turn him over to me. Officer Jeffer¬ 
son and I were both together when we saw Shay on the 
outside; I said he is under arrest; Officer Jefferson took 
the bag from him and we carried him back. 

Q. You carried him in the apartment, isn’t that correct? 
A. That is correct. 

Q. You said that you made some observations over a 
period of time. Did you see Shay on the 6th of September? 
A. On the 6th? I don’t have my notes and I couldn’t say 
the exact date, but I did make observations of Shay over 
a period of time.' 

Q. Well, what I am trying to get to is this: Do you 
remember having a conversation with Officer Jefferson 
outside, and this was said: “Is this the man?” 
435 And you remarked, “I don’t know whether he is 
or not.” Do you remember such a conversation 
taking place? A. I don’t remember that conversation. 

Q. You don’t remember that conversation? A. No, I 
don’t. 

Q. Very well. In your affidavit do you remember that 
you referred constantly to an automobile, that is beginning 
on October 8 you referred to an automobile, but you didn’t 
in fact refer to Shay, James Shay? Do you remember that? 
A. I remember that. 

Q. And is there any reason why you didn’t refer to 
James Shay? A. The reason I didn’t was because at first 
I made observations on 786 Morton Street for over a period 
of time, quite a long period of time. When I first started 
making observations Shay was not the pick-up man. 

Q. That’s right. In other words, the person, throughout 
this affidavit—and this is a copy of the affidavit that you 
signed, isn’t it? A. That is a copy of it. 

Q. Throughout this affidavit you refer to a person as 
Larkin Eling. A. Larkin King was picked up at first. 
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Q. Maybe you didn’t understand me. You refer to a 
person, Larkin King, on those various dates, isn’t 

436 that correct! A. Not after this date down here where 
Shay came into the picture. 

Q. Not after October 8th did you refer to Larkin Kang? 
A. That’s right. 

Q. And the arrest was made on October 14th, and at no 
time did you ever see any numbers slips in the hands of 
Shay, did you? A. On the day of the arrest. 

Q. I mean prior to your arrest of Shay, you never saw 
any numbers slips? A. Not numbers slips. 

Q. Beg pardon? A. No, sir, not numbers slips. 

Q. And the only thing you actually saw in his hand was 
a brief case, isn’t that correct, where you got the numbers 
slips from? A. On the day of the arrest? 

Q. Yes. A. That is correct. 

By the Court; 

Q. Now, you saw him carry out the paper bag on two 
prior occasions, did you? A. That is correct, yes, sir. 

Q. Could you tell what was in the paper bag? A. We 
had reason to believe they were numbers slips. 

437 Q. I understand, but could you tell what sort of 
material was inside the bag, w’hether it was paper or 

something solid or something else? A. It looked as if it 
were paper; I couldn’t say definitely. 

By Mr. Williams: 

Q. Will you show His Honor any place on this October 
9th where you say that you saw Shay bring a bag out, or 
rather didn’t you say it was a person by the name of John 
Hall? Now’ can you find anywhere in there where you 
allege under oath? A. John Hall is another man. 

Q. My point is, can you show His Honor where you refer 
to James Shay as carrying any paper bag in that October 
9th statement? 

Mr. Lane: Your Honor, I think he ought to refer to Octo¬ 
ber 8th. 
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Mr. Williams: I will get back to that phase. 

The Court: What is that? 

Mr. Lane: October 8th gave a long description and Octo¬ 
ber 9th the same similar observations were made. I think 
October 8th is what you want. 

438 Q. Can you show me anywhere on October 9th— 
I guess Mr. Lane has conceded now that you don’t 

have anything on October 9th- 

Mr. Lane: I shall concede nothing, Your Honor. 

Mr. Williams: Well, I am sorry: I didn’t mean that; I 
am sorry. 

By Mr. Williams: 

Q. Can you show me anywhere on October 9th where you 
stated that Shay had a bag in his hand? (Exhibiting affi¬ 
davit to the witness.) 

The Court: Well, this affidavit which is being exhibited 
to the witness is, as I understand it, the affidavit used for 
the purpose of procuring this search warrant. 

Mr. Williams: That is right. Your Honor. 

The Court: So consequently I don’t see the relevancy of 
the contents of the affidavit. 

Are you confronting the witness merely for the purpose 
of testing his credibility? Is that your point? 

Mr. Williams: Your Honor, I didn’t want to put it in 

that blunt manner, if Your Honor will bear with me- 

The Court: I understand. 

Mr. Williams: —but I did want to let him refresh 

439 his recollection and see if he isn’t just assuming the 
situation having existed because it should exist under 

the circumstances which would be most helpful to the case, 
not consciously, but I mean it’s just a human thing to do, 
I understand, that that’s what I was trying to do, Your 
Honor. 

The Court: You may proceed. 
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By Mr. Williams: 

Q. You stated, I think in response to Mr. Lane’s question, 
that you never played any number at 786 Morton Street. 
A. That is correct. 

Q. And that the only place you played numbers was at 
3300 Sherman Avenue in an apartment? A. That’s right. 

Q. And at no time did you see Shay in the 3300 Sherman 
Avenue premises, is that correct? A. No, I didn’t. 

The Court: I would like to interject a question at this 
point, if I may, Mr. Williams. 

Mr. Williams: Yes, Your Honor. 

Q. What basis did you or your associate officers have 
for believing the Sherman Avenue premises to be a center 
for activities in relation to numbers? A. We observed the 
man that I played the numbers with go in this apart- 
440 ment, and later on in the day we observed Miss 
Brown go to the same apartment and leave with a 
bag and go back to the house. 

Mr. Williams: I have no further questions. Your Honor 
realizes I am only concerned with Shay. 

The Court: Yes, precisely, but it is important whether 
these premises—^whether there was basis for informing 
that these premises were used for illegal activities is im¬ 
portant in connection with Shay’s arrest. 

Mr. Williams: I will develop that further. 

By Mr. Williams: 

Q. In this 786 Morton Street you said there were how 
many apartments? A. I didn’t say. I said approximately 
four. I don’t know. 

Q. Approximately four apartments? A. I don’t know 
exactly how many apartments. 

Q. That’s right, and you can’t of your personal knowl¬ 
edge now say which apartment Mr. Shay was frequenting 
other than on this 14th when you went inside with him, can 
you? A. No. 

Mr. Williams: That’s all. Thank you. 
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Redirect Examination. 

By Mr. Lane: 

Q. You executed the affidavit for the search war- 

441 rant, is that correct. A. That is correct. 

Q. And you have seen this? This is a copy of it, 
is that correct? A. That is correct. 

Q. On October 8th in this affidavit you refer to the date 
October 8th and you said this; 

“At about 2:35 p.m., same date, we observed a 
colored man, about 5 feet 9 inches, medium brown skin, 
small black mustache, 165 pounds, about 35 years of 
age, driving a 1951 Buick sedan, D. C. tag K-363, park 
in front of premises 786 Morton Street, Northwest, 
get out of his car and enter Apartment 2 of this ad¬ 
dress, remain about five minutes, and upon his return 
he was carrying a small brown paper bag in his right 
hand which we believe to contain numbers slips. This 
colored man then got in his car, drove east on Morton 
Street, Northwest, where we discontinued observa¬ 
tions.’’ 

Then directing your attention to the data which you list 
in your affidavit under October 9th and 10th, 1952: 

“Officers Virgil J. Hood and Burtell M. Jefferson 
went to make observations and observed the colored 
woman known as Susie Brown and the colored driver 
of the 1951 Buick Sedan, D. C. tag K-363, go through 
the same procedure as outlined on October 8th, 
1952.” 

442 Now that party that I have read about, male party, 
do you know his name? Did you subsequently learn 

his name? A. Yes, I did. 

Q. Which defendant was he? A. Shay. 
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Q. And also the three dates in question you made these 
observations on Shay, is that correct? A. That is correct. 
• ••••••••• 

(The witness left the stand.) 

The Court: Mr. Lane, do I understand that the basis for 
the arrest is that on a couple of occasions the officers saw 
the defendant go into suspected premises and then come 
out carrying a bag? 

The Court: Three times; and the day of the arrest he 
was seen walking down the stairway of the building carry¬ 
ing a paper bag? 

Mr. Lane: That is right. I think there is also some 
443 data in here—I will have to trust my memory—^that 

they had personal observations of her on her route. 


The Court: On three different days Shay was seen going 
into the premises which the officer had reason to believe 
were used for numbers operations, and Shay was seen 
coming out of those premises on each occasion carrying 
a paper bag, the contents of which were apparently paper. 

Mr. Lane: That is right. Your Honor. 

The Court: And on the day of the arrest Shay was seen 
walking down the stairway also carrying a paper bag. 

Mr. Lane: I think it was a dispatch case on this day. 

Mr. Williams: A brief case. 

The Court: A brief case ? 

Mr. Lane: A brief case that contained a lot of numbers 
slips. 


445 The Court: I am not going to take that affidavit 
into account in passing on this motion. All I am 
going to take into account is the testimony offered on this 
motion, because the question is whether this witness had 
reasonable ground to believe the defendant had committed 
a felony, and he gave testimony indicating what he deemed 
to be reasonable grounds. 
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The question in this case is whether the seizure from 
the person of the defendant was valid, and that in turn 
depends upon the question whether he was legally arrested. 

• •••••••• • 

446 Now in this case the officers had certain premises 
under observation for a considerable period of time 

in which they were convinced that gambling activities were 
regularly conducted; and they saw people coming and go¬ 
ing under circumstances under which persons who are en¬ 
gaged in such activities come and go. 

On three occasions they saw the defendant drive 

447 up and park his car near the suspected premises 
and go into the suspected premises. On each occa¬ 
sion the defendant walked out of the premises carrying a 
paper bag, the contents of which appeared to be paper. 

Police officers are not operating in a vacuum; they appar¬ 
ently know that it is a frequent custom for persons operat¬ 
ing the numbers game, so-called, to carry numbers slips 
in paper bags. On the occasion of the arrest the defendant 
was seen walking down the stairway of the same building, 
again with a paper bag in a brief case. 

It seems to the Court that while obviously this is not 
sufficient evidence to convict the defendant—additional 
evidence would be necessary for that purpose—I think it 
is sufficient information to justify an arrest within the 
rule of law that I have heretofore referred to. 

Under such circumstances the Court concludes that the 
arrest was legal, and that consequently the search and 
seizure was legal. 

The motion to suppress is denied. 

Mr. Williams: May we submit the case to Your Honor, 
then, at this time? 

The Court: Well, you mean you want to submit it on the 
merits? 

Mr. Williams: Yes, Your Honor. 
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The Court: No, I don^t think so. I think the Gov- 

448 ment would have to have additional evidence if they 
sought a conviction. 

Does the Government want to submit the case at this 
time, or are you going to have additional evidence ? 

Mr. Lane: Your Honor, the Government would have no 
objection if Your Honor would take cognizance somehow, 
of the affidavit only because it rehashes what the officer will 
testify again, plus what was seized from the man. 

The Court: Well, that is what I had in mind; I don’t 
know what was seized from the defendant’s person. 

And I must say that I would not find the defendant guilty 
on the evidence already submitted. 

Mr. Lane: I think we would like a trial, then. Your Honor, 
because we do have some other evidence. 

The Court: And anyway it would require a severance, 
would it not? 

Of course I would be willing to sever the case if the case 
was ready for submission, but I would have to take addi¬ 
tional testimony. 

• *••***•«• 

Mr. Williams: Your Honor, may I request a severance 
then because I don’t want to be unduly tied up in one 
case when I have other things to do, and the circumstances 
are such that they would probably bring me back many, 
many times before we would get to trial. 

449 Mr. Lane: Your Honor, I would have to oppose 
that because of the general rule which says that 

severances are the exception and it is a discretionary mat¬ 
ter. And as the Court has enunciated many, many itmes, 
that where the same evidence is to be used and the same 
witnesses, it is not the convenience of the counsel so much 
as the paramount expense to the Government and the in¬ 
convenience to numberous witnesses. 

The Court: I am inclined not to grant a severance be¬ 
cause the same witnesses would have to be brought back 
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for each defendant if we severed the case as to this de¬ 
fendant. 

It may be that Mr. Williams would be willing to stipu¬ 
late the evidence that you have against Shay, and if that 
is done I will sever the case. 


451 Washington, D. C., 

Friday, February 6, 1953. 

The above-entitled action came on for hearing on defend¬ 
ants’ motions, before the Honorable Alexander Holtzoff, 
United States District Judge, at 11:05 o’clock a. m. 


452 Mr. Lane: Your Honor, before we proceed. Your 
Honor requested, the last time this was up, that I 

locate the search warrant which was not in the Court’s 
file. I got it from the Criminal Clerk, as well as the other 
papers, the complaint, the affidavit, and so forth. 

The Court: You may proceed, Mr. Mitchell. 

Mr. Mitchell: Perhaps if I may, to refresh Your Honor’s 
recollection, although it may well be that Your Honor re¬ 
members better than I—^but it is admitted that there was 
no affidavit attached to the warrant that was served. 

The Court: Yes, the Court recalls that. The Court has 
ruled that that does not make the service defective. 

Is this a motion to suppress? 

Mr. Mitchell: Yes, if Your Honor please. It is a motion 
to suppress and also, if Your Honor please, a motion for 
severance. 

453 The Court: Well, those matters should be con¬ 
sidered separately. 

Mr. Mitchell: Yes, sir. 

The Court: I wiU consider the Motion to Suppress first. 
Mr. Mitchell: Call Officer Jefferson. 

The Court: Oh, no, no; I want the motion argued first, 
and then I will see what we have to take up. 




Mr. Mitchell: I thought we had gone into that 

The Court; No; no, we stopped the consideration of the 
matter when we found the papers were not available. 

Mr. Mitchell: If it please this Honorable Court on be¬ 
half of the defendants, Brown and Plummer, there came to 
the residence and home of the defendant Brown two of¬ 
ficers on the 14th day of October, 1952. 

That they came to Mrs. Brown’s home and they came and 
did not have in their possession a warrant for the search 
of her premises. 

That notwithstanding the lack of the possession of a 
warrant for the search of the premises, the officers forced 
their way into the house, at which time they announced that 
they were police officers and that the defendants Brown 
and Plummer were under arrest 

That they then commenced a search of the premises and 
also a search of the person and the personal effects of the 
defendants, and that there was taken from the 

454 defendant, Mrs. Brown- 

The Court: Do I understand you correctly: Did 
you say there was no search warrant? 

Mr. Mitchell: They did not have a search warrant in 
their possession. 

The Court: There was a search warrant issued. 

Mr. Mitchell: There was a search warrant outstanding 
but it was not in possession of the officers who entered the 
premises. 

The Court: Very welL 

Mr. Mitchell: And further, as a means of explanation, 
may it please the Court, the persons bearing the search 
warrant did not appear in the premises for some few min¬ 
utes, ten or fifteen minutes, later during which time of 
course the officers had entered the place. 

The Court: What you mean is that the flaw in the situa¬ 
tion is that the officers who had the warrant appeared a 
few minutes later, after the officers- 




Mr. Mitchell: After the oflScers had already completed 
a search without a warrant. 

The Court: And the search was in progress at that time? 
Mr. Mitchell: No, they had gotten what they wanted and 
the other officers came in, as far as my position is con¬ 
cerned. 

The Court: Very well. 

Mr. Mitchell: In addition to that, if it please Your 

455 Honor, we also question the legality of the issuance 
of the search warrant on the ground that there was 

lacking adequate probable cause- 

The Court: Well, I will read the affidavit for that. 

• ••••••••• 

456 Well, your contention is that the affidavit is in¬ 
sufficient? 

Mr. Mitchell: Yes, Your Honor. 

The Court: Then suppose I read the affidavit. 

Mr. Mitchell: All right. Your Honor. 

The Court: The Court is of the opinion that this affidavit 
is sufficient. The affidavit to obtain a search warrant does 
not have to have enough evidence to secure a conviction 
or even an indictment, but only to show probable cause. 
I am going to hold this affidavit sufficient. 

Mr. Mitchell: Will Your Honor allow me to say some¬ 
thing about it? 

The Court: Well, I have read this affidavit. 

Mr. Mitchell: Yes, sir, but I think at first blush the affi¬ 
davit may appear more substantial than it actually is. 

The Court: Oh, I read the affidavit carefully. 

Mr. Mitchell: I don’t question that Your Honor read it. 
The Court: I think there is sufficient there. 

Now you have got this other point that the entry and 
the seizure was made without a search warrant. 

Mr. Mitchell: Yes, sir. 

• ••••••••• 

The Court: Now Mr. Mitchell’s first point is that 
the entry and the search was not made pursuant to 
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the search 'warrant, but the officer who had the search war¬ 
rant came later. 

Mr. Lane: Your Honor, the Government is prepared to 
contest that. If I understand him correctly I don’t think 
it is necessary, if he means just a few minutes, that is cus¬ 
tomary because more than one officer goes. They don’t go 
in the same door. Your Honor 'will recall from hear¬ 
ing— 

The Court: Tell me briefly what the facts are. 

Mr. Lane: The papers themselves 'will show that a 
Marshal served the process, and there is a return on it by 
the police officer. 

The Court: Yes, all that appears, but Mr. Mitchell 
458 claims that other officers entered and completed 
their search before the officer 'with the search war¬ 
rant came in. What do you claim the fact to be? 

Mr. Lane: I claim the fact to be that it was an ordinary 
execution of this process. It didn’t take long to get the 
e'vidence because it was open. 

The Court: Tell me what you claim the fact to be. 

Mr. Lane: I claim the warrant was served legally; that 
the Marshal went along 'with the party; that’s what I have 
been informed. 

The Court: I beg pardon? 

Mr. Lane: The Marshal went along 'with the party. He 
served the process, and as far as we know in due form. 

The Court: Was the search made before or after the 
search warrant was served? 

Mr. Lane: Contemporaneously 'with it. 

They also had authority—^it took some time to search— 
there were some things open to view and they could have 
been seized right away, because they were open to view. 

The Court: I am not interested in that. 


460 Mr. Mitchell: May I call one thing to Your Honor’s 
attention which I think 'will be beneficial in the con¬ 
sideration of this matter? 
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The Court; Yes. 

Mr. Mitchell: And that is that the premises involved is 
an apartment dwelling. 

• ••••••••• 

461 Officer 'Vergil J. Hood 

was called as a witness by the United States, and having 
been previously duly sworn, was examined and testified 
further as follows: 

Direct examination. 

By Mr. Lane: 

Q. Will you state your name and assignment, please? 
A. Virgil J. Hood; Metropolitan Police Department. 


462 Q. During September and October did you observe 
a man later known to you as Plummer in that area? 

A. Yes, I did. 

Q. On more than one occasion? A. On more than one 
occasion. 

463 Q. About how many, would you estimate? A. I 
would say approximately three or four times. 

Q. What were these observations, briefly? What time 
of the day and what, if anything, did you observe? A. 
Twice in the morning I observed Plummer go into the 
house. I didn’t see him carry anything in. 

By the Court: 

Q. What house? A. In 786 Morton Street, an apartment 
house. Each day on my observations over about 15 days’ 
observations I saw Plummer’s cab parked most of the time 
in the rear of that place. 

By Mr. Lane: 

Q. Were you present after process had been secured 
and at the time of the execution of the search warrant? A. 
Yes, I was. 
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Q. Where was Plummer when you first saw him? In 
what part of the premises? A. Plummer was sitting in the 
middle room next to the table. 

Q. And where was he sitting? On what, if anything? A. 
On a chair. 

Q. And where was Susie Brown with reference to him? 
A. She was sitting at the end of the table, end of that same 
table, on a chair. 

464 Q. What if anything was on the table? A. They 
got the numbers slips off the table. 

Q. Were they in plain view as you entered? Did you 
see them? A. Yes, I saw them. 


Cross-examination. 
By Mr. Mitchell: 


465 By the Court: 

Q. Now the question is, did you see Plummer do any¬ 
thing? A. Yes, sir. 

Q. What did you see him do? A. I saw him have num¬ 
bers slips taken from him. 

Q. That was after he was arrested? A. Yes, sir. 

Q. But before he was arrested did you see him do any¬ 
thing? A. No, I didn’t see him do anything. 

By Mr. Mitchell: 

Q. Now, who accompanied you and what other person 
went there together? A. Officer Jefferson. 

Q. The two of you went in, is that correct, sir? A. That 
is correct. 

Q. When you got in you announced yourself as a police 
officer and identified yourself as a police officer? A. Yes. 

Q. And you told the people at that time they were under 
arrest? A. That is correct. 
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Q. And it was at that time that you commenced your 
search and you saw these objects, is that correct? A. I 
didn^t commence the search after I once entered 
466 the premises. 

Q. Then later, some few minutes later, the United 
States Marshal came in with the warrant, is that correct? 
A. That is correct. 

Mr. Mitchell: That is all. 


467 J. Hood, 

having been previously sworn, resumed the stand and 
testified further as follows: 

Redirect examination. 

By Mr. Lane: 

• 

Q. Officer, as I understand your testimony, there were 
things open to view and there were some things taken from 
the defendant Plummer’s person? A. That is correct. 

Q. In addition to that, was any search made of the apart¬ 
ment? A. A search was made. 

Q. Do you recall whether or not the United States Mar¬ 
shal was on the premises at that time? A. At that time 
he was, sir. 

• ••• •••••• 

469 Private Tarver Thomas 

was called as a witness by the United States, and being 
first duly sworn, was examined and testified as follows: 

Direct examination. 

By Mr. Lane: 

Q. Will you give us your name and assignment. Officer? 
A. Private Tarver Thomas. 


N 
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The Court: Will you state your assignment again, 
please ? 

The Witness: Assigned to the Morals Division of the 
Metropolitan Police Department. 

By Mr. Lane: 

Q. Were you so assigned on the 14th of October, 1952? 
A. I was. 

Q. Directing your attention to 2:30 p. m., where did you 
go, if any place? A. We went to 786 Morton Street, North¬ 
west. 

Q. Officer, who entered the premises first, if you know? 
A. When I entered the premises- 

Q. First tell me who was there and then tell us who en¬ 
tered first; who the officers were. A. Officer Hood, 
470 Officer Jefferson, Sergeant Moyer, Officer Lockwood, 
Deputy Marshal Marshall and myself. 

Q. Who were the officers that were in first? A. When I 
entered the premises Officer Hood and Officer Jefferson, 
the Deputy Marshal, Sergeant Moyer and Officer Lock- 
wood. 

Q. Who had the warrant? A. Officer Lockwood. 

Q. And was there a Deputy Marshal there? A. Yes. 

Q. And what^s his name? A. Charlie MarshalL 

Q. How did you get there physically? Did you come in 
the same car with any officers? A. I was in the police 
cruiser with Sergeant Moyer, Officer Lockwood, Deputy 
Marshal Marshall and myself. 

Q. Who went separately, if anybody? A. Officer Hood 
and Officer Jefferson. 

Q. Were you in radio communication with them? A. I 
was. 

Q. So far as you know did they go in first? A. As far 
as I know. 

Q. That is those two officers, Jefferson and Hood, is 
that correct? A. That is correct. 
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Q. And when you went in, did you go in a body? 
471 A. No; I went in the rear. 

Q. Would you say at the same time? A. Approxi¬ 
mately the same time. 

Q. Now, when you entered the premises, the United 
States Marshal and OflScer Lockwood were where? Were 
they in the premises? A. They were in the premises. 

Q. What did you observe in their presence, in the prem¬ 
ises, in the presence of the United States Marshal and 
Officer Lockwood? A. I didn’t understand. 

Q. What did you observe when you entered with the 
United States Marshal and Officer Lockwood with reference 
to any evidence that may have been seized? A. I observed 
a man by the name of Shay with a brown bag on the table. 
I saw some numbers slips and money. I saw a lady known 
as Susie Brown seated at a table, and a man by the name 
of Plummer was on a couch, a bed like. 


472 Q. Did you observe a search being made of. any 
object there? A. Not until after the warrant was 

read. What happened, we went in the premises- 

Q. Tell us in your own way what you know about the 
warrant. A. When I entered the premises a fellow by the 
name of Shay demanded to see the search warrant. And I 
told Shay, myself, that it wasn’t his premises, it was Mrs. 
Brown’s premises, and we gave it to her. She was given 
a copy of the search warrant—affidavit, rather—and Shay 
took it and read it himself. I said, “Why are you so in¬ 
terested in somebody else’s place of business, that’s not 
yours?” 

Q. Now at that time was Officer Lockwood and the 

473 Deputy Marshal there? A. That is correct; every¬ 
body was there. 

Q. Did the search continue after that? A. It did. 

• ••• •••••• 
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Cross-examination. 

By Mr. Mitchell: 

Q. When you went to the premises you went with the 
oflScers that you have named, Officer Moyer and Officer 
Lockwood and the United States Marshal, is that correct? 
A. That is correct. 

Q. Now there had preceded you by some few minutes 
Officers Hood and Jefferson? A. That is correct. 

Q. And Officers Jefferson and Hood had arrested Shay 
outside the apartment and had taken Shay into the apart¬ 
ment by the time you arrived there, hadn^t they? A. When 
I got there Shay was inside the apartment. 

Q. He was inside; they had taken him inside. A. I don’t 
know; when I got there he was in the apartment. 

Q. So Officers Hood and Jefferson preceded you 
474 to the premises, isn’t that correct, sir? A. Yes. 

What happened- 

Q. The question is, they were there before you; that’s 
what I mean. A. Yes. We had our signals if we couldn’t 
go in the area to proceed when they saw the thing happen, 
and we received our radio signal, “Cruiser 57, proceed 
with your assi^iment,” and then we came on to the area. 

Q. And you were delayed, and the reason that you were 
delayed ten minutes or so was- 

The Court: You are assuming a delay of ten minutes. 

Mr. Mitchell: Well, I will ask him. 

Was it about ten or fifteen minutes? 

The Witness: Well, I tell you where we were, we were 
on 5th Street by the reservoir when we received our signal 
to move in from 5th Street by the reservoir to 786 Morton, 
and that’s how it happened. 

By Mr. Mitchell: 

Q. And you and the other officers had stopped I think 
to get something to eat, had you not? A. No. We left 
the office and proceeded to the location. 
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Q. But the other officers did arrive ahead of you? A. 
Yes; they were in the immediate vicinity. 

• ••• •••••# 

475 The Court: Well, so far as the affidavit is con¬ 
cerned I have held that is sufficient. 

Mr. Lane: On Plummer we go merely on the fact that 
four or five times he was observed. 

The Court: Yes, I understand that. You claim that prob¬ 
able cause consisted of seeing him go in and out of the 
premises on four or five occasions and finding him in the 
premises at the time of the raid. 

• ••• •«-•••• 

476 Choxles A. McoshalL Jt„ 

was called as a witness by the United States, and being 
first duly sworn, was examined and testified as follows: 

Direct examination. 

By Mr. Lane: 

Q. Will you give us your name and assignment, please? 
A. Charles A. Marshall, Jr., Deputy United States Mar¬ 
shal. 

Q. Were you on duty on the afternoon of October 14, 
1952? A. I was, sir. 

Q. Directing your attention to about 2:30 p. m., did you 
proceed to premises 786 Morton Street, Northwest, Apart¬ 
ment? A. I did. 

Q. Did you or anyone with you have any Federal proc¬ 
ess with you, a warrant of any sort? A. I had a search 
warrant for the premises. 

«••• •••••• 

477 Q. Would you tell us what observations you made 
and can recall of anything in the apartment as you 

entered with your process; who was there; what officers 
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were there and what defendants, if anybody, and where 
they were? A. The lady, Mrs. Brown, was in the apartment 
at the time and also the gentleman sitting next to her. 

By the Court: 

Q. What was going on in the apartment when you en¬ 
tered? A. Well, I was the third officer in the apartment, and 
as I entered this gentleman was sitting on the sofe on the 
left. 

Mr. Lane: Would you indicate him by name? 

Mr. Mitchell: Mr. Plummer. 

The Witness: Mr. Plummer—and Miss Brown was sit¬ 
ting at the table. 

By the Court: 

Q. And who were the other two officer who had preceded 
you? A. I think Sergeant Moyer was one and the other 
officer driving the car; I don’t recall his name. 

Q. What were they doing when you entered? They had 
preceded you into the apartment? A. Yes, sir. 

478 Q. Did you see them enter? A. Yes, sir. 

Q. In other words you all entered in a group, so 
to speak? A. Yes, sir, one behind the other. 

Q. Were you three the first officers that entered, or were 
there any officers in the apartment ahead of you? A. Well, 
I think there were two officers in the hallway ahead of us; 
I don’t know whether they were in the apartment proper. 

Q. Now, how were you admitted to the apartment? A. 
When I got there, sir, the door was open. 

Q. What did you do or say when you entered? A. I 
identified myself to Mrs. Brown as a Deputy United States 
Marshal and told her I had a search warrant for the prem¬ 
ises. 

Q. What happened after that? A. The officers proceeded 
to search the premises. 

The Court: You may proceed, Mr. Lane. 
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By Mr. Lane: 

Q. Yon showed her yonr process and identified yourself 
and the search took place? A. Yes, sir, and then gave her a 
copy of the search warrant. 

Q. Did that search take place after you made the 
479 service? A. Did what? 

Q. Did they seize any object after you served the 
warrant on her, in your presence? A. Yes, sir. 


Cross-examination. 

By Mr. Mitchell: 

Q. Mr. Marshall, a number of the things were present 
and in your sight and had been seized when you arrived, 
hadn’t they? A. As I recall it, they were- 

Mr. Lane: Your Honor, that question asks for a con¬ 
clusion. 

The Court: Well, this is cross-examination; I will allow 
it ■ 

A. The defendant next to Mr. Williams had a brown 
leather brief case in which were some numbers slips and an 
amount of money was taken off of his person. Shay, I 
believe his name is. 

By the Court: 

Q. Counsel’s question was, as I understand it, were 
some of the things seized before you came in and announced 
that you had a search warrant? A. To my recollection, no. 


480 Q. Now, when you walked into the premises did 
you see any paraphernalia that was later included in 
the return of the warrant at that time, sir? A. Yes, I did. 

Q. And that was in sight on a table; it was found on a 
table, was it not? A. Yes, sir. 
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Q. Well, did they turn oyer to you some money that 
they had taken from Mr. Plummer? 


481 The Witness: After I arrived there- 

The Court: Just answer yes or no. Were those 
things turned over to you after you arrived? 

The Witness: Yes. 

The Court: Was that before you announced that you had 
a search warrant or afterwards? 

The Witness: Afterward. 


482 Officer Burtell M. Jefferson 

was called as a witness by the defendants, and being first 
duly sworn, was examined and testified as follows: 

Direct examination. 

By Mr. Mitchell: 


Q. And you are a member of the Metropolitan Police 
Department, sir? A. I am. 

Q. What is your assignment? A. I am assigned to the 
the Morals Division. 


484 Q. At the time that you went into the aprtment 
of Mrs. Brown in premises 786 Morton Street, North¬ 
west, were you accompanied by another officer? A. Yes, I 
was. 

Q. And immediately prior to having gone into those 
premises there, had you arrested the defendant Shay? 
A. Yes. 

Q. You had arrested him outside those premises? 

485 A. At the doorway leading from Mrs. Brown’s 
apartment. 
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Q. It was outside the building? A, Yes, leading into an 
areaway. 

Q. When you entered the premises, sir, did you at that 
time announce or was it announced in your presence that 
you were police ofiBcers? A. Yes. I identified myself to 
Mrs. Brown and Mr. Plummer, that I was a police officer. 

Q. And then did you at that time indicate to them that 
they were under arrest? A. No, I did not. I informed 
them that there was a search warrant for the premises. 

Mrs. Brown was seated at a telephone table and Mr. 
Plummer was seated on a couch, and I asked them to remain 
in that position until other members of the raiding party 
came into the premises. 


Q. After you had entered the premises, sir, how long 
thereafter was it that someone arrived with the 
486 search warrant? A. I would say from five to ten 
minutes; between five and ten minutes. 

Q. And w’as that person who had possession of that 
search warrant the United States Marshal, Mr. Marshall? 
A. I was in company with other members of the Depart¬ 
ment; I don’t know just who personally had the search 
warrant. 

Q. Prior to the arrival of these other individuals did 
you see any numbers paraphernalia in open view? A. Yes. 

Q. Who had that? A. It was laying on the table where 
Mrs. Brown was seated. 

Q. And what did that consist of, if you can tell us? 
A. There were some numbers slips and there was a num¬ 
bers book; there was a racing form, to the best of my 
recollection. 


487 The Court: Both motions are denied. 
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Mr. Mitchell: With reference to the motion for sever¬ 
ance, may it please the Court, the indictment very clearly 
indicates that so far as the Government’s position is con¬ 
cerned the only count in which the defendants are charged 
jointly is the last count which is one of possession. 

It has been admitted here that the defendant Shay was 
arrested on the outside of these premises and brought into 
the premises. 

The Court: Whom do you wish to sever! 

Mr. Mitchell: I wish to sever all of them. 

The Court: You mean you are asking for three separate 
trials? 

Mr. Mitchell: I am asking for a separate trial as to the 
defendant Plummer, and a separate trial as to the defend¬ 
ant, Mrs. Brown. And my reasons for that request, if Your 
Honor please, are that they are all charged in separate 
counts of the indictment, with the exception of the 
488 last count which is a misdemeanor count, one of pos¬ 
session, and I say it would be a manifest injustice 
and prejudicial to these defendants to join them, beecause 
Mr. Shay, who is charged in this indictment, is in a separate 
count, but in a joint count as to the last one, was not 
arrested in these premises at all. The things that he had 
in his possession were brought into the premises by the 
oflScers, and that obviously the Government is intending, 
I assume, since there is a general allegation here of pos¬ 
session of all of the paraphernalia and documents and 
objects that they have seized. 

I say that would certainly lead to the prejudice of the 
defendants, because in the instance particularly of the 
defendant Plummer, it is my contention, and quite sincere¬ 
ly, that no numbers slips as such were taken from the 
defendant Plummer, and it would certainly be improper 
and prejudicial to join him and charge him with possession 
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of niunbers slips allegedly taken from the other persons 
who are here involved. 


489 The Court: I think that is all true, and I don^t 
think you need labor the point. Granting a motion 

for severance is the exception rather than the rule; but the 
rules permit joinder of two or more defendants in the same 
indictment and information if they are alleged to have 
participated in the same act or transaction, or in the same 
series of acts or transactions constituting an offense or 
offenses. 

Looking at the indictment it does not appear that there 
is any connection between the various counts. 

Defendant Brown is charged in Count One; Defendant 
Shay in Count Two; and Defendant Plummer in Count 
Three. Now, it does not appear that there is any connec¬ 
tion between the offenses charged or whether they are a 
part of the same series of transactions. 

What do you say about that? 

Mr. Lane: It may be that from the standpoint of the 
best type of rhetorical pleading they could have been 
joined, but I think from what we know of the evi- 

490 dence after the seizure, and granting its use at the 
trial, there is an element of joinder about it that can 

be proven and that can be proven under these separate 
counts as alleged. 

The Court: Firts, the evidence as to Plummer, what 
did you charge Plummer with? 

Mr. Lane: He was concerned as owner, agent, clerk and 
in other ways, and in managing, carrying on and promoting 
a lottery known as the numbers game. 

The Court: Do you charge him to have been an employee 
of Brown or what? Apparently Brown was in control of 
the premises. 

Mr. Lane: That^s right. Tour Honor. 

The Court: WTiat do you charge Plummer’s connection? 
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Was he a clerk or a helper or an employee of Brown? 

Mr. Lane: In other ways, is what it is. They were all 
jointly associated. 

For example, many of these objects seized bear the 
names of some of these people, or symbols by which they 
may be identified. 

The Court: Of course, ordinarily I don’t like to ask the 
Government to disclose its evidence, but in view of the 
way this indictment is drawn, I think in order to oppose 
this motion effectively you have to disclose the evidence 
because there is no showing of any connection. 

Mr. Lane: Yes, sir. Your Honor, but we have 
491 developed at least this: There were observations on 
all three at the premises, including Shay. Shay was 
observed. There is evidence of joint enterprise regard¬ 
less of the way the indictment is drawn. 

The Court: I am going to ask you this: Is it your con¬ 
tention, and I want to have it on the record, that all three 
of the defendants were concerned with the gambling activi¬ 
ties in these particular premises? Is that going to be your 
contention? 

Mr. Lane: Absolutely, but I would not want to stipulate 
anything that the law—^for example, presumption arises 
from mere possession of these things. 

The Court: I understand. I am speaking about the 
ultimate conclusion. 

Mr. Lane: As a fact in human nature, and to address 
the jury, I am going to say that they were all in the same 
game, they were all operating together, they were all 
jointly operating together. 

The Court: Where? At the Morton Street premises? 

Mr. Lane: In and around it. Your Honor. 

The Court: With the Morton Street premises as their 
headquarters, is that it? 

Mr. Lane: One of the two headquarters in the same 
neighborhood. 
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The Court: Of course, the proper way to have 
492 drawn these first three counts was to have had only 
one count and named all three defendants. 

Mr. Lane: I think that would have been much better than 
the way it is drawn. 

The Court: I am not going to decide any case on the 
question of whether the paper work was done properly or 
not. I am interested in justice, substantial justice. 

I am going to deny the motion for severance. 

Mr. Mitchell: May I call Your Honor’s attention to one 
thing? You will notice that the defendant Plummer is 
charged only with October 14. The other defendants are 
charged with October 8 through the 14th. 

The Court: He may have entered the enterprise at a 
different date. That I do not think would affect the situa¬ 
tion. 

I will denv the motion for severance. 

m 

Mr. Mitchell: Let me ask Your Honor leave to do this: 
May we consider Mr. Lane’s statement to Your Honor 
as a bill of particulars? 

The Court: What about that, Mr. Lane? 

Mr. Lane: Your Honorfi, I would be willing if he filed 
a motion for a bill of particulars- 

The Court: No- 

Mr. Lane: The trouble is. Your Honor—I say this with 
deference to Your Honor and to defense counsel, I don’t 
know exactly what he wants. 

496 Mr. Williams: That is true. Your Honor. 

Then, Your Honor, I want to direct your atten¬ 
tion also to the fact that I thought, and I am certain Your 
Honor must have had the opinion, that when the officer 
testified he arrested my client he had a brown bag in his 
hand, I was under the impression that it w.as the customary 
brown paper bag; but after looking into the facts further 
I find that it was a brief case, a brown brief case so there- 
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fore I thought the situation sort of tended to change some. 

The Court: Lawyers carry brief cases; a brief case is 
not numbers paraphernalia. 

My recollection is that it was a brown paper bag. 

Mr. Williams: That is what I recalled, too, Your 

497 Honor, until I made some inquiry about it just re¬ 
cently and I found it was a brown brief case. 

Mr. Lane: Your Honor’s recollection is correct up to 
that day he was seen with a paper bag, but that day, he had 
carried it so long, he bought himself a brief case. 

The Court: But on prior occasions he had carried a 
browm paper bag. 

Mr. Wiliams: On prior occasions they said he had a 
brown paper bag in his hand, that is correct. Your Honor, 
but I direct Your Honor’s attention to the fact that he 
came in this picture on October 8th, and this arrest w’as 
made October 14th, and then there was some question about 
arresting the defendant as he was going up some 
steps, and I therefore got these pictures. Your Honor, to 
show you exactly where the defendant w’as arrested. And 
Your Honor will see that there is a total lack of stairway 
to the place of his arrest. 

498 The Court: I am constrained to adhere to my 
prior ruling, that there was probable cause for the 

arrest, and also that severance should not be granted. 

I am going to deny the motion. 

• ••••••••• 


I 
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397 Dexiial of Motion to Suppress Evidence 

UNITED STATES DISTEICT COURT FOB THE DISTRICT OF COLUMBIA 

Filed Jan 23 1953 
Harry M. Hull, Clerk 
Criminal No. 1753-52 
Charge Vio. T 22, S 1501,1502, DCC 
United States, 
vs. 

#—James Shay, Defendant 

On this 23rd day of January, 1953, came the Attorney of 
the United States, the defendant in proper person and by 
his counsel, Wesley S. Williams, Esquire; whereupon the 
motion of the defendant to suppress evidence, coming on 
to be heard, after argument by counsel is by the Court 
denied. 


399 Denial of Motions 

UNITED STATES DISTRICT COURT FOB TBCE DISTRICT OF COLUMBIA 

Filed Feb 6 1953 
Harry M. Hull, Clerk 
Criminal No. 1753-52 
Charge Vio. T 22, S 1501,1502, DCC 
United States, 
vs. 

#1—Susie V. Brown, #2—Edward Plummer, #3—James 

Shay, Defendants 

On this 6th day of February, 1953, came the Attorney of 
the United States, the defendants in proper person and by 
their attorneys; #1 & 2: Curtis P. Mitchell and #3: Wesley 



47 


S. Williams, Esquire; whereupon, the motions of the de¬ 
fendants Susie V. Brown and Edward Plummer for sever¬ 
ance, to quash search and arrest warrants and to suppress 
evidence and the motion of the defendant James Shay to 
reconsider prayer to suppress evidence, coming on to be 
heard, after argument by counsel are each and severally 
denied by the Court. 

By direction of 
Alexander Holtzoff, 

Presiding Judge, 

Criminal Court itOne. 

Harry M. Hull, 

Clerk. 


Present: 


By-?:-, 

Deputy Clerk. 


United States Attorney, 

By John Lane, 

Assistamt United Stales Attorney. 

Chloe MacReynolds, 

Official Reporter. 


401 Verdict 

united states district court for the district of COLUMBIA 

Filed Mar 10 1953 
Harry M. Hull, Clerk 
Criminal No. 1753-52 

Charge Vio. T. 22, H. C. C., Sections 1501 and 1502 

United States, 
vs. 

1. Susie V. Brown, 3. James Shay, Defendant 

On this 10th day of March, 1953, came again the parties 
aforesaid, in manner as aforesaid, and the same jury as 
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aforesaid in this cause, the hearing of which was respited 
yesterday, whereupon the said jury retires to resume de¬ 
liberation. 

The said jury returns into open Court and upon their 
oath say that the defendant Susie V. Brown is guilty as 
indicted and that the defendant James Shay is guilty as 
indicted. The jury recommends leniency with regard to 
the defendant Susie V. Brown. Whereupon each and every 
member of the jury is asked if that is his or her verdict 
and each and every member thereof says that the defend¬ 
ants Susie V. Brown and James Shay are guilty as in¬ 
dicted. The case is referred to the Probation Officer of 
the Court, and the said defendants are permitted to remain 
on bond pending sentence. 

By direction of 
Burnita Shelton Matthews, 
Presiding Judge, 

CHmincd Court #2. 


Present: 


Harry M. Hull, 

Cleric. 

By James C. Wilkes, Jr., 

Deputy Clerk. 


United States Attorney, 

By John Lane, 

Assistant XJrdted States Attorney. 

Robert I. Thiel, 

Official Reporter. 
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402 UNITED STATES DISTRICT COURT FOR THE DISTRICT 

OP COLUMBIA 

Filed Mar 13 1953 
Harry M. Hull, Clerk 
Criminal No. 1753-52 
United States of America, 

V. 

#1 Susie V. Brown 

Motion for Judgment of Acquitted and/or New Trial 

Comes now the defendant, Susie V. Brown, by and 
through her attorney, Curtis P. Mitchell, and moves this 
Honorable Court to grant a judgment of acquittal or a new 
trial, and as reasons therefor, states as follows: 

1. That the verdict was contrary to fact. 

2. That the verdict was contrary to the weight of the evi¬ 
dence. 

3. That the verdict was contrary to law. 

4. That there were prejudicial errors committed during 
the course of trial. 

5. And for such other and further reasons as will be 
urged upon the attention of this Honorable Court upon the 
hearing of this motion. 

• ••••*#••* 

403 UNITED STATES DISTRICT COURT FOR THE DISTRICT 

OF COLUMBIA 

Filed Mar 19 1953 
Harry M. Hull, Clerk 
Criminal No. 1753-52 
The United States op America, 
ys. 

#3 James Shay, et aX. 

Motion for New Trial 

Comes now the defendant, James Shay, by and through 
.us attorney, Wesley S. Williams, and moves the Honor- 
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able Court to grant him a new trial in the above case and 
as reasons therefore states: 

1. That the verdict was contrary to the evidence. 

2. Defendant was prejudiced by being compelled to be 
tried with the other defendants’ names on the indictment. 

3. That evidence admitted should have been excluded. 

4. That defendant was deprived of his Constitutional 
rights. 

5. Such other and further reasons as may be advanced 
upon hearing of this motion. 

404 Denial of Motions 

UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 

Filed Apr 24 1953 
Harry M. Hull, Clerk 
Criminal No. 1753-52 

Charge Vio. T. 22, D. C. C., Secs. 1501 and 1502 
United States, 
vs. 

1. Susie V. Brown, 3. James Shay, Defendant 

On this 24th day of April, 1953, came the attorney of 
the United States; the defendant Susie V. Brown in proper 
person and by her attorney, Curtis P. Mitchell, Esquire, 
and the defendant James Shay in proper person and by his 
attorney, Wesley S. Williams, Esquire; whereupon the de¬ 
fendants motion for judgment of acquittal or new trial, 
coming on to be heard, after argument by counsel, is by 
the Court denied. 

• ••••••••• 
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405 Judgment and Ptobation 

UNITED STATES DISTRICT COUET FOB THE DISTRICT OF COLUMBIA 

Filed May 12 1953 
Habby M. Hull> Cleric 
Criminal No. 1753-52 
United States of America, 

V. 

1. Susie V. Brown 

On this 8th day of May, 1953, came the attorney for the 
government and the defendant appeared in person and 
by counsel, Curtis P. Mitchell, Esquire. 

It Is Adjudged that the defendant has been convicted 
upon his plea of not guilty and a verdict of guilty of the 
offense of violation of Sections 1501 and 1502 of Title 22 
of the District of Columbia Code as charged and the court 
having asked the defendant whether he has anything to say 
why judgment should not be pronounced, and no sufficient 
cause to the contrary being shown or appearing to the 
Court, 

It Is Adjudged that the defendant is guilty as charged 
and convicted. 

It Is Adjudged that the defendant is hereby committed to 
custody of the Attorney General or his authorized repre¬ 
sentative for imprisonment for a period of Three (3) 
months to twelve (12) months on count one; and to pay a 
fine in the sum of Two Hundred and Fifty Dollars ($250.00) 
on count four. 

It Is Adjudged that the execution of said sentence on 
count one be and the same hereby is suspended and that 
the said defendant be and hereby is placed on probation in 
charge of the Probation Officer of the Court for a period 
of two (2) years. 

Burnita Shelton Matthews, 
United States District Judge. 
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406 Judgment cmd Commitment 

UNITED STATES DISTRICT COURT FOR THE DISTRICT OP COLUMBIA 

Filed May 12 1953 
Harry M. Hull, Clerk 
Criminal No. 1753-52 
United States of America, 

V. 

3. James Shay 

On this 8th day of May, 1953, came the attorney for the 
government and the defendant appeared in person and by 
counsel, Wesley S. Williams, Esquire. 

It Is Adjudged that the defendant has been convicted 
upon his plea of not guilty and a verdict of guilty of the 
offense of violation of sections 1501 and 1502 of Title 22 
of the District of Columbia Code, as charged and the court 
having asked the defendant whether he has anything to say 
why judgment should not be pronounced, and no sufficient 
cause to the contrary being shown or appearing to the 
Court, 

It Is Adjudged that the defendant is guilty as charged 
and convicted. 

It Is Adjudged that the defendant is hereby committed to 
the custody of the Attorney General or his authorized rep¬ 
resentative for imprisonment for a period of Thirty (30) 
days on count four; and for a period of three (3) months to 
twelve (12) months on count two; said sentence on count 
two to take effect at the expiration of the sentence imposed 
on count four. 

It Is Ordered that the Clerk deliver a certified copy of 
this judgment and commitment to the United States Mar¬ 
shal or other qualified officer and that the copy serve as the 
commitment of the defendant. 

Burntta Shelton Matthews, 
United States District Jtidge. 

• ••••••••• 
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407 UNITED STATES DISTRICT COURT POE THE DISTRICT 

OP COLUMBIA 

Filed May 8 1953 
Harry M. Hull, Clerk 
Criminal No. 1753-52 
United States op America, 
vs. 

Susie V. Brown 


Notice of Appeal 


Name and address of appellant, Susie V. Brown, 786 
Morton St., N. W., Apt. 2, Wash., D. C. 

Name and address of appellant’s attorney, Curtis P. 
Mitchell, 190111th St., N. W., Wash., D. C. 

Offense, Vio. Title 22, Sections 1501,1502, D. C. Code. 

Concise statement of judgment or order, giving date, and 
any sentence, 5-8-53, Sentence: Count 1, 3 to 12 months, 
suspended. Probation 2 years. Count 4, Fine $250.00. 

Name of institution where now confined, if not on bail 

I, the above-named appellant, hereby appeal to the United 
States Court of Appeals for the District of Columbia Cir¬ 
cuit from the above-stated judgment. 

Date 5-8-53. 


Susie V. Brown, 


Appellant. 


By Curtis P. Mitchell, USA 18, 
Attorney for Appellant. 
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408 UNITED STATES DISTKICT COURT OF THE DISTRICT 

OF COLUMBIA 

Filed May 13 1953 
Harry M. Hull, Clerk 
Criminal No. 1753-52 
United States of America, 
ys. 

James Shay, et al. 

Notice of Appecd 

Name and address of appellant, James Shay, 1921 M 
Street, N. E., Washington, D. C. 

Name and address of appellant’s attorney, Wesley S. 
Williams, 506 Fifth Street, N. W., William A. Tinney, Jr., 
506 Fifth Street, N. W. 

Offense, Violation of Title 22, Sections 1501, 1502 D. C. 
Code. 

Concise statement of judgment or order, giving date, 
and any sentnce. Verdict of jury: Guilty of violation of 
Title 22, Sections 1501 and 1502, D. C. Code. 

Sentence: 3 months to 12 months for violation of Title 
22, Section 1501, D. C. Code. 30 days in jail for violation 
of Title 22, Section 1502, D. C. Code. The two sentences 
to run consecutively. 

Name of institution where now confined, if not on bail, 
Washington Asylum and Jail. 

I, the above-named appellant, hereby appeal to the 
United States Court of Appeals for the District of Colum¬ 
bia Circuit from the above-stated judgment. 

Date May 13, 1953. 

James Shay, 

Appellant. 

William A. Tinney, Jr., 

Wesley S. Williams, 

Attorneys for Appellant. 
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500 UNITED STATES DISTRICT COURT FOR THE DISTRICT 

OP COLUMBIA 

Filed July 31 1953 
Harry M. Hull, Clerk 
Commissioner’s Docket No. 13 
Case No. 6209 
Keceived Dec 30 1952 
Harry M. Hull, Clerk 
United States of America, 

V. 

Susie Brown, col. light brown skin, 5' 6", 135 lbs, straight 

brown hair, 35-40 yrs. 

Affidavit for Search Warrant 

Before Cyril S. Lawrence, 

Name of Commissioner 

U. S. Court House, Wash., D. C., 

Address of Commissioner 

The undersigned being duly sworn deposes and says: 

That he (has reason to believe) ^ that (on the premises 
known as) 786 Morton St, N. W., Apt. 2, Wash., D. C., in 
the District of Columbia, there is now being concealed 
certain property, namely lottery tickets, lottery policies, 

here describe property 
or any book, paper, memorandum, or device used in setting 
up, promoting, or maintaining a policy lottery. The facts 
to sustain this arc set forth in the affidavit attached hereto 
and made a part hereof, which are in violation of D. C. 

here give alleged grounds for search and seizure 
Code, Title 22, Sections 1501 and 1502. 

1 The Federal Rules of Criminal Procedure provide: '“The warrant shall 
direct that it be served in the daytime, but if the afiBdavits arc positive that 
the property is on the person or in the place to be searched, the warrant may 
direct that it be served at any time.” (Rale 41C) 
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And that the facts tending to establish the foregoing 
grounds for issuance of a Search Warrant are as follows: 
See the affidavit attached hereto and made a part hereof. 

Pvt. Virgil. J. Hood, 

MPDC Morals Div., 

Pvt. Burtell M. Jefferson, 
MPDC Morals Div., 
Signature of Affiant. 


Official Title, if any. 

Sworn to before me, and subscribed in my presence, Oc¬ 
tober 12th, 1953. 

_f_ 

• > 

United Stutes Commissioner. 

501 STATMEMENT OF FACTS KELATIVE TO RE¬ 
QUEST FOR U. S. COMMISSIONER’S SEARCH 
WARRANT FOR PREMISES 786 MORTON ST., N. W., 
APT. 2, WASH, D. C., FOR VIOLATIONS OF THE 
LOTTERY LAWS AND AN ARREST WARRANT 
FOR ONE, LARKIN KING, COLORED, ABOUT 35 
YRS., 5' 7", 150 LBS., MEDIUM BROWN SKIN, 2213 
9TH ST., N. W., WASH., D. C. 

Having received a complaint that numbers were being 
written and picked up at 786 Morton St. N. W., Wash. D. C., 
Officer Virgil J. Hood, MPDC, Morals Division, was sent 
to make an investigation. 

At about 1:55 p. m. Sept. 6, 1952, I went to the rear of 
the 700 block of Morton St. N. W., and observed a large 
amount of traffic going in and out of the redr door of prem¬ 
ises 786 Morton St. N. W., Apt 2. At 2:35 p. m. this date, 
I observed the above described colored man, known as Lar¬ 
kin King, enter premises 786 Morton St. N. W., Apt 2, and 
leave same premises at 2:40 p, m., at which time he had in 
his possession a large brown paper bag believed to con¬ 
tain number slips. This man got into a Grey 1947 Plymouth 
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Sedan, D. C. Tags 1-8926, listed to Larkin King, 2213 9tli 
St. N. W., Wash. D. C., and drove off east on Morton St. to 
Ga. Ave. N. W., where further observations were discon¬ 
tinued. 

At about 11:45 a. m., Mon. Sept. 8, 1952, I returned to 
the vicinity of the 700 blk of Morton St. N. W., to observe 
again premises 786 Morton St. N. W., Apt 2. I was able to 
observe a steady flow of traffic into this address for a 
period of 1 hour and 15 minutes. At 2:40 p. m. this date, I 
observed a Grey Plymouth Sedan, D. C. Tags 1-8926, drive 
up in front of 786 Morton St. N. W., and a colored man 
known to me as Larkin King was seen to get out of this 
car and go into premises 786 Morton St. N. W., Apt 2, and 
return after about 3 minutes carrying a large brown paper 
bag in his right hand which I believe contained number 
slips. He got into the aforementioned auto, drove east on 
Morton St. N. W., to Ga. Avenue, where he was lost in the 
traffic and observations were discontinued. 

At about 2:15 p. m., Tues. Sept. 9,1952,1 returned to the 
vicinity of the 700 blk of Morton St. N. W., and observed 
the same conditions as on Sept. 6th & 8th, 1952. The colored 
man known to me as Larkin King went through the same 
routine as on the above mentioned dates but on this date 
he was followed to premises 2213 9th St. N. W., where he 
got out of his car and entered the rear of the premises. 

About 1:45 p. m., Oct. 8, 1952, Officers Virgil J. Hood 
went to the vicinity of the 700 blk of Morton St. 
N. W., at which time we observed a colored woman 
known to us as Susie Brown, light brown skin, 5' 6'', 
135 lbs, straight brown hair, about 35-40 yrs of age, leave 
premises 786 Morton St. N. W., Apt. 2, Wash. D. C., and 
make several stops in houses in the 700 block of Morton St. 
N. W. She would remain in these premises about 5 min¬ 
utes. On making her last stop on Morton St. N. W., she 
would walk through an alley in the rear of the 700 blk of 
Morton St. N. W., cross Sherman Avenue, N. W., and en¬ 
ter an apartment house in the 3300 blk of Sherman Ave. 
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N. W., remaining about 10 minutes. On leaving this apart¬ 
ment bouse she would use the rear entrance then walk 
through an alley to Lamont St. N. W., return to the alley 
in the rear of the 700 blk of Morton St. N. W., and enter 
premises 786 Morton St. N. W., Apt 2 from the rear. Dur¬ 
ing the time we had this colored woman under observa¬ 
tion she would be carrying a black leather pocketbook which < 

we believe contained number slips. At about 2:35 p. m., 
same date, we observed a colored man, about 5' 9", medium 
brown skin, small black mustache, 165 lbs, about 35 yrs of 
age, driving a 1951 Buick Sedan, D. C. Tag K-363, park in 
front of premises 786 Morton St. N. W., get out of his car 
and enter Apt 2 of this address, remain about 5 minutes, 
and upon his return he was carrying a small brown 
502 paper bag in his right hand which we believe to con- j 

tain number slips. This colored man then got in his 
car, drove east on Morton St. N. "W., where we discon- ; 

tinned observation. At about 9:30 a. m., 10-8-52, Officer ^ 
Hood contacted an unidentified colored man, about 5' 7", 

165 lbs, medium brown skin, 45 yrs of age, and he accepted 
the following number bets from the officer: #705 for 25 
cents, #488 for 25 cents, #366 for 5 cent combination, #405 
for 10 cents, #139 for 25 cents. This man wrote the plays 
in a regular number book but no receipt was given Officer 
Hood. After these plays were made Officer Hood followed " 
this colored man and observed him enter 3318 Sherman 
Ave. N. W., this being the same address that the colored 
woman, Susie Brown, later made her stop in. 

About 1:45 p. m., October 9th and 10th, 1952, Officers 
Virgil J. Hood and Burt ell M. Jefferson went to make ob- < 
servations and observed the colored woman known as Susie 
Brown and the colored driver of the 1951 Buick Sedan, 

D. C. Tag K-363, go through the same procedure as out¬ 
lined on October 8th, 1952. About 9:30 a. m., October 9th 
and 10th, 1952, Officer Hood again contacted the same 
colored man as on October 8th, 1952, and he again accepted 
the following number plays from the officer: #704 for 25 
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cents, #488 for 25 cents, #366 for 5 cent combination, #405 
for 10 cents, #139 for 25 cents. On these occasions how¬ 
ever OflScer Hood was given receipts for his plays. Officer 
Hood again followed this colored man to premises 3318 
Sherman Ave. N. W., on these dates and observed him enter 
same. About 2 ;15 p. m., October 10th, 1952, Officers Hood 
and Jefferson observed an unidentified colored man, known 
as John Hall, about 5' 8", light brown skin, 30-35 yrs, 150 
lbs, wearing eyeglasses, dressed in white coveralls, leave 
the Amoco Filling Station at Sherman Avenue & Morton 
St. N. W., carrying a small brown paper bag believed to 
contain number slips and then go to and enter premises 786 
Morton St. N. W., Apt 2. He remained about 5 minutes, 
and upon coming out of these premises he was not carrying 
the brown paper bag. 

It is the belief of the undersigned officers that the colored 
woman known as Susie Brown is the occupant of premises 
786 Morton St. N. W., Apt 2, Wash. D. C. 

A request is also made for the issuance of an arrest war¬ 
rant for the colored man known to the officers as John Hall 
for violation of the lottery laws of the District of Colum¬ 
bia. 

From the observations of the undersigned, it is their 
belief that all the aforementioned persons in this affidavit 
are engaged in operating a lottery in violation of the lottery 
laws of the District of Columbia, and that numbers para¬ 
phernalia is now being secreted in the premises of 786 Mor¬ 
ton St. N. W., Apt 2, Wash. D. C., also in violation of the 
lottery laws of the District of Columbia. Also where a 
brown paper bag or black leather pocketbook is mentioned. 
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it is the belief of the undersigned that they contain number 
slips or numbers paraphernalia. 

Pvt. Vikgil J. Hood, 

MPDCy Morals Division. 

Pvt. Burteul, M. Jeffebson, 
MPDC, Morals Division. 

issued S.W. ‘‘day time only” 
hold issuance of A.W. 

C.S.L. 

Subscribed and sworn to before me this 11th day of Oct. 
1952. 

- ?- 

U. S. Commissioner for the District of Columbia. 

503 UNITED STATES DISTRICT COURT FOR THE DISTRICT 

OF COLUMBIA 

Filed Jul 31 1953 
BUrry M. Hull, Clerk 
Commissioner’s Docket No. 13 
Case No. 6209 
Received Dec 30 1952 
Harry M. Hull, Clerk 
United States of America, 

V. 

Susie Brown, col. light brown skin, 5' 6", 135 lbs, straight 

brown hair, 35-40 yrs 

Search Waxrazit 

To W. Bruce Matthews, U. S. Marshal, DC, or any other 
person authorized serve same. 

Affidavit having been made before me by Pvts. Virgil J. 
Hood and Burtell M. Jefferson MPDC Morals Division 
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that he (has reason to believe) that (on the premises known 
as) 786 Morton St. N. W., Apt 2, Wash. D. C. in the Dis¬ 
trict of Columbia, there is now being concealed certain 
property, namely lottery tickets, lottery policies, or any 

here describe property 
book, paper, memorandum, or device used in setting up, 
promoting, or maintaining a policy lottery, which are in 
violation of D. C. Code, Title 22, Sections 1501 and 1502 
here give alleged grounds for search and seizure 
and as I am satisfied that there is probable cause to believe 
that the property so described is being concealed on the 
(premises) above described and that the foregoing grounds 
for application for issuance of the search warrant exist. 

You are hereby commanded to search forthwith the 
(place) named for the property specified, serving this war¬ 
rant and making the search (in the daytime) and if the 
property be found there to seize it, leaving a copy of this 
warrant and a receipt for the property taken, and prepare 
a written inventory of the property seized and return this 
warrant and bring the property before me within ten days 
of this date, as required by law. 

Dated this 14th day of October, 1952. 


JJ, S. Commissioner. 

503A RETURN 

I received the attached search warrant October 14, 1952, 
and have executed it as follows: 

On October 14, 1952 at 2:20 o’clock P. M., I searched 
(the premises) described in the warrant and 
I left a copy of the warrant with Susie Brown together 
name of person searched or owner or ‘‘at the place 

of search” 

with a receipt for the items seized. 

1 The Federal Bales of Criminal Procedure provide: ** The warrant shall 
direct that it be served in the daytime, but if the affidavits are positive tha t 
the property is on the person or in the place to be searched, the warrant may 
direct Uiat it be served at any time.*' (Bole 41C) 
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The following is an inventory of property taken pursu¬ 
ant to the warrant: 

$58.83 in bills & coins. 

1 imitation tan leather brief case containing a quantity 
of numbered slips. 

$156.36 in bills & coins from person of James Shay. 
$16.94 in bills & coins from person of Edward Plummer. 
$150.32 from Susie Brown. 

Number slips, books and paraphanalia. 

This inventory was made in the presence of Sgt Scott E 
Moyer, J. A. Lockwood and Susie Brown. 

I swear that this Inventory is a true and detailed account 
of all the property taken by me on the warrant. 

Chakles a. Maeshall, Jr., 
Deputy U. S. Marshal. 

Subscribed and sworn to and returned before me this 
16 day of Oct, 1952. 

-^- 7 “^ 

United States CoTnmissioner. 
Filed Jul 31 1953 
Harry M. Hunn, Clerk 
Oct 14 159 PM »52 
U. S. Marshal 
Eeceived 

Oct 14 1 59 PM ’52 
U. S. Marshal 

• ••••••••• 
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n. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS 

1 Washington, D. C., 

Wednesday, March 4, 1953. 

The above-entitled case came on for trial before the 
Hon. Burnita S. Matthews, Judge, at 11:15 o’clock, a. m. 


3 Mr. Williams: We want a trial by Court. My 

defendant, James Shay, Your Honor, wants a trial 
by the Court; we don’t think the jury can distinguish the 
difference between operating and possession under the 
circumstances of this case. And, Your Honor, there is a 
question of dead slips or live slips. Your Honor can 
handle it more effectively and expedite it more for my 
client. 

The Court: I think that if one is going to be tried by 
jury, it is better to have them all tried by the jury. Of 
course, it requires consent, you know. 


4 The Court: I think it would be confusing to have 

the jury trying two people and not trying another 
one in this case. I will deny the motion. 


Mr. Mitchell: We have maintained all along. Your Hon¬ 
or, that these persons are not properly joined, are not 
properly the subject of the same indictment. 


8 Mr. Mitchell: On behalf of the defense, we wish 

to announce to the Court that we rely on each and 
every motion that has heretofore been made, including, if 
Your Honor please, our motion for severance, and we call 
that to the Court’s attention so we will not be prejudiced 
in our rights. 

The Court: Certainly. 
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15 Mr. Williams: Mr, Lane said he had warrants 
for all these people. He didn’t have any warrant 
for my client. He was arrested in the alley and taken into 
the place. 

Mr. Lane: I meant search warrant. 

Mr. Williams: He wasn’t even in the place. I wanted 
Her Honor to know that, because you said they had war¬ 
rants for these people, and they didn’t have any warrant 
for Mr. Shay. 

Mr. Lane: You can straighten that out in argument. I 
meant search warrant. They did have some arrest war¬ 
rants. 

Mr. Williams: He was arrested in the alley. 

Mr. Lane: You are talking about Shay? 

Mr. Williams: Yes. 

Mr. Lane: Yes, that’s true. 


16 ^Tirgil J. Hood 

was called as a witness, and being first duly sworn, was 
examined and testified as follows: 

Direct examination. 

By Mr. Lane: 

Q. Will you give us your name and asignment? A. 
Virgil J. Hood, Metropolitan Police Department, morals 
division. 

Q. Were you so assigned in September of last year? 
A. I was. 

Q. Were you in an undercover capacity? A. I was. 


17 Q. Directing your attention to October 8, 1952, 
if you can pick it up there, about 1:45 p. m., where 
were you? A. 1:45 I was in the vicinity of 786 Morton 
Street. 
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Q. At that time did yon make any observation on a 
female in the neighborhood? A. Yes, I did. 


18 Q. OflScer Hood, did yon later learn the name of 
that person? A. Yes, I did. 


Q. Did yon later identify that party by name? A. Yes, 
I did. 

Q. What was her name? A. Snsie Brown. 


Q. Dnring the month of September did yon make per¬ 
sonal observations, or observe in that vicinity any other 
persons—will say September or October ^52, or both— 
who are here in conrt? A. Yes, I did. 


19 Q. Directing attention, then, to 11:45 p. m., Oc¬ 
tober 8, will yon tell ns briefly what yonr observa¬ 
tions were on that day with reference to these three named 
defendants and any addresses in the vicinity yon may have 
seen any one of them go to? A. I observed Mrs. Brown 
leave 786 Morton Street by the front door, walk east on 
Morton Street. She made several stops in honses in the 
700 block of Morton Street. And after making a third stop 
she tamed down an alley near Georgia Avenne and Morton 
Street and walked in the rear of the 700 block and came ont 
on Lamont Street, crossed Sherman Avenne, and entered 
an apartment honse on Sherman Avenne in the 3300 block. 
And she entered the apartment honse by the front door 
and left by the rear door, came back to Lamont Street and 
entered 786 Morton Street by the rear door. 

Q. Is her apartment there? A. Her apartment is. 

Q. What floor is it on? A. It’s on the first floor. 

Q. How many apartments in there, so far as yon recall? 
A. As far as I know, I’d say it was abont fonr apart- 

20 ments in there. 
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Q. Two up and two down? A. Two up and two down, 
' I think so. 

Q. As far as you know, four at least? A. As far as I 
know, four. 

Q. Did you notice her carrying anything that day? A. 
she was carrying a black leather bag. 


Q. Officer, you understand, I am asking now for any 
observations around the time you have already mentioned, 
I think around one-something p. m., of any three of these 
people or anybody connected with them, as to their move¬ 
ments. Just movements is what I want, and what you 
observed, especially of these three people in that 
21 neighborhood, if you observed any. A. Later on that 
same day I observed Mr. Shay drive up in a ^52 
Buick bearing tags K-363. He drove up to the front of 
786 Morton Street, entered the premises there, and stayed 
about five minutes, returned carrying a small bag, and got 
in his car and drove east on Morton Street. 

Q. Did he get out of your sight at that time? A. After 
he left Morton Street I ceased observation on him. 


Q. Officer Hood, speak up so all the ladies and gentle¬ 
men can hear you. About what time did you see him pull 
up there? A. Approximately two-thirty. 

Q. What was it made of, this bag, if you know? A. This 
was a paper bag. 

Q. Now that morning had you seen any other person 
enter 3318 Sherman Avenue, N. W.? A. That morning I 
had seen a number of people. I couldn’t identify all of 
them. I saw a man I know as John Hall. He entered by 
the front door,. 

22 Q. Directing your attention to the following day, 
October 9, were you also under similar duty? A. 
Yes, I was. 
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Q. Did you take up any observation post in the neigh¬ 
borhood again, and if so, what, and what did you see— 
when and what did you see? A. On the 9th I got up to 
786 Morton Street a little earlier than I did the previous 
day and I made the same observations. 

Mr. Mitchell: Would you give us the time, please, sir? 

The Witness: I^d say I got there around 10:30 or 11 
o’clock. 


Q. In other words, the same observations with reference 
to which of these parties? A. To Miss Brown and Mr. 
Shay, 

Q. Same things occurred, is that what you are telling 
the jury? A. The same things occurred as on the previous 
day. 

Q. Approximately the same time? A. At approximately 
the same time. 

Q. About 9:30 a. m. did you play a numbers bet with 
anybody? 

Mr. Mitchell: Objection. 

Mr. Lane: Tour Honor, as I outlined in my open- 
23 ing statement, this is subject to connection later. 

You recall, I described evidence that was finally 
seized in this house, the same numbers slips, as I say, same 
serial number. 


24 The Court: What is it you expect to show? I 
remember your saying that this witness was some¬ 
body with whom- 

Mr. Lane: My offer of proof will be in this form, in 
accordance with my opening statement. I have pre-marked 
Government’s Exhibits 1 through 5. One is a conventional 
receipt, serially numbered—^numbers book receipt—^all bear¬ 
ing the same serial number. They represent plays made 
on the mornings or various times on the day of October 9, 
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October 10, October 11, October 13, and October 14. They 
all had the same writer initial and the same serial num¬ 
ber. 

We want to pnt them in because we also have later, 
through another officer who executed the warrant, who 
found the agent ^s play bearing the same serial number, 
the same numbers—substantially the same numbers. Gov¬ 
ernment Exhibit 5 would be the play for October 14. 
That was the day for service of process. Government 
Exhibit 6 is the same slip, except found in Shay’s posses¬ 
sion in his brown briefcase. Shay had on the day of the 
raid, in his possession, the numbers slip that was the 
agent’s slip in that particular book, and it represented 
the same play on that day. 

On the previous days the same book was used in that 
neighborhood, and we have observations that he 
25 went with that afterwards to a place that Susie 
Brown went. 

It is just subject to connection, as I say. I would have 
to use three officers at once to get the whole chain. 

The Court: Very well. I overrule the objection. 


Mr. Mitchell: With reference to this offer that he has 
made. Your Honor, of course Your Honor overruled by 
objection but I haven’t had an opportunity to state 
26 what my objection is. 

First of all, it is relating to a transaction. This 
is no conspiracy charge in this case. It is relating to a 
transaction alleged to have been had outside of the pres¬ 
ence of any of these defendants with a person who is un¬ 
known and is not before the Court, and it has to do with 
evidence that was either given to the officer or obtained by 
the officer from some source outside of the presence of 
any of these defendants, and without their knowledge, and 
clearly, I most respectfully submit to Your Honor, that it 
is just improper. 
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I was going to ask Your Honor, and I so move now, to 
ask Your Honor to declare a mistrial, because it is pre¬ 
judicial. He has stated to the jury as a matter of fact 
that a numbers play was made. The only purpose to be 
served by that allegation and contention of his is to prej¬ 
udice these defendants. 

Now, after having come to the bench he tells Your Honor 
that it i)ertains to one of the particular defendants in this 
instance, that he at some time subsequently found a slip in 
the possession of one of the defendants which is similar in 
character to a slip which the officer obtained from some 
unidentified source, and therefore hinges his contention of 
admissibility upon this alleged relationship or similarity 
between the features of these two documents. 

And I say to Your Honor that that is also highly 
27 prejudicial and is improper and inadmissible. 


Mr. Williams: The only thing I have to say about 
28 that. Your Honor, is this, it is dangerous from this 
point: I am not convinced that these officers per¬ 
haps don’t know how ttiis person is, if it is actually a per¬ 
son. I think it is their obligation to bring that person in. 

The danger lies in this: Who can say that these slips 
were actujdly played with someone else? It leaves that 
little gap where—am not accusing the officer, but it is 
quite possible they could have these slips written and 
planted, for that matter. 

The Court: Are the slips printed? 

Mr. Lane: Conventional slips with these same plays, • 
day after day, the same ones. 

Mr. Mitchell: We can’t identify the handwriting or any¬ 
thing. 

Mr. Lane: Serially numbered books, Mr. Mitchell, let’s 
not be ridiculous. 

Mr. Williams: I don’t know much about the books, and 
so forth. There is an opening left for fraud and deception. 
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Mr. Lane: In the first place, as to any claim of prej¬ 
udice, I don^t think there is any substance. I clearly out¬ 
lined in my opening statement, and there was no objection 
to it. So it is too late. 

Number two, the objections seem to go either to the 
weight of this evidence or to matters which are properly 
the subject of cross examination, as to identify, any- 

29 thing else, but as to the weight of it, this is an oper¬ 
ation of a lottery, as the statute defines it has to 

operate. This goes to operation. 

If Your Honor will indulge me a moment, two salient 
facts—Government 5 and 6—those are on the 14th. They 
are identical, they are the same thing, except it is the 
customer’s copy and the agent’s copy. The agent was 
found in her premises. 

I don’t think I need urge the connection there. The 
numbers played are identical, the numbers writer’s initial 
is identical, the serial book is connected. 

As I say, this man from whom he actually bought it was 
seen going into one or two addresses, one on Morton Street, 
and the other place. The others will merely show that on 
every day before that, and in the neighborhood, a man 
using the same book took them into that other apartment. 
Naturally, they weren’t recivered there, because they did¬ 
n’t make any previous raids on the previous days, but 
they are slips from the same book. 

Mr. Williams; He wants to say that on these other days 
that those matters found there way similar to all persons. 
Actually, they have no change from our persons. Mr. 
Lane—^I most definitely said to Your Honor that there 
was no warrant, and he stated that there was a warrant 
against all of these people. 

30 The Court: He is speaking of this particular 
point. 

Mr. Mitchell: We don’t have to object to his opening 
statement. It is not evidence, and they are not bound by 
the opening statement, except to the substance. 
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Your Honor is ruling to admit numbers slips- 
Mr. Williams: Until it comes up. 

Mr. Mitchell: She has already ruled. 

The Court: I have already ruled. 


Q. Officer Hood, I think you were telling us about the 
morning of October 9, that you had a transaction with 
some individuals in the neighborhood, is that correct! A. 
Yes, I did. 

Q. Tell us what that was. 

Mr. Mitchell: This is objected to, Your Honor. 

The Court: Yes. You may answer. 

The Witness: On October 9 I made a numbers play with 
a man in the vicinity of Sherman Avenue and Morton 
Street, and later observed this man go into an apartment 
house on Sherman Avenue. 

31 By Mr. Lane: 

Q. What was the address of that, if you recall? A. 3318, 
I think that’s the address. 

Q. Does that address relate itself to any one of these 
other defendants? A. Yes, it does—^to Mrs. Brown. 

Q. I think you previously testified as to that. A. I did. 
Q. Tell us what numbers you played, if you know. A. 
704, 488, 366—369 and 405. 

Q. At least you know you played those numbers, is that 
correct? A. Yes, sir. 


Q. Directing your attention to the 10th of October, did 
there come a time when you made any other numbers play? 
A. Yes, it did, around nine or nine-thirty on the 10th of 
October I made plays with this man and observed, and 
followed him to the Sherman Avenue apartment where he 
went in and left his numbers. 
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Mr. Mitchell: If your Honor please, may it be 

32 understood then at this time, in order that I might 
not be guilty of jumping up constantly, that we have 

a standing objection to all questions, all answers relating 
to any aspects of the case concerning which the witness 
is now being asked to testify? 

The Court: You mean concerning this man? 

Mr. Mitchell: Anything that he did that was outside the 
presence of these defendants. 

The Court: Yes, it is so understood. 

Q. I think I asked you with reference to October 10. 
Directing your attention to October 11, 1952, what if any¬ 
thing did you do in that connection on that date? A. I 
made the same observation that day as I did on previous 
days. 

Q. With reference to the number, I mean. A. I played 
the numbers. 

Q. The same? A. The same. 

Q. Observation was made in connection with it? A. 
That’s correct. 

Q. Directing your attention to October 13, did you 
succeed in making a numbers bet that day? A. On the 13th 
I didn’t make a numbers bet. 

Q. When was this, if you know, that a search 

33 warrant was obtained? A. Yes, sir, that was enacted 
on the 14th. 

Q. It was executed that day? A. Executed on the 14th. 
Q. Did you on that day manage to have a numbers play? 
A. Yes, I did. I played the same numbers on the 14th. 

Mr. Lane: If you will indulge me, Your Honor, I would 
like these five exhibits, numbers slips, all serially num¬ 
bered the same, 46094, book No. 46094, all five of them so 
numbered, all five of them identified by an initial, ‘‘MC” 
up in the upper right-hand comer, marked. Mr. Clerk, 
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I would like them marked 1 to 5 in the order that I gave 
them to you, for identification. 

(Subject documents were marked Government's Ex¬ 
hibits Nos. 1 through 5 for identification.) 

By Mr. Lane: 

Q. By the way, Officer, did you receive receipts from 
this numbers write-up! 

The Witness: I did. 

• •*••••••« 

Q. Showing you what has been identified as Government 
Exhibit No. 5, will you examine that? Is that the 
34 record you received on October 14? A. That’s the 
one. 

Q. Showing this other group marked from 1 through 4, 
will you examine these slips. Officer, relating them now 
by number as the clerk assigned them, will you tell us 
what date you got these slips, and from whom? A. All 
of these receipts. Exhibit 1 through 4, I received from the 
man I played with. 

Q. When did you get Government 1? A. On October 
9th. 

Q. When did you get Government 2? A. October 10th. 
Q. When did you get Government 3? 

The Witness: October 11. 

• ••**••••• 

Q. When did you get Government Exhibit 4? A. On 
October 13. 

Q. Officer, when you dealt with this individual did you 
give him the money, an amount of money? A. Yes, I did. 

Q. The money that is recorded on these slips? A. The 
amount of money that is recorded on the slips. 

• ••« ••••*• 



35 Q. OflScer, you testified, as I recall, about observa¬ 
tions made on October 8 with reference to the route 
of Mrs. Brown. 

Mr. Mitchell: Objection, Your Honor. 

• ••••••••• 

37 Mr. Mitchell: He said something to the effect, if 
Your Honor please, that while Mrs. Brown was go¬ 
ing about her route. That, I suggest to Your Honor, is 
highly improper. The question presupposes an activity 
which is consistent with the allegation of crime in this in¬ 
stance. He is therefore presupposing that she was en¬ 
gaged in the picking up of numbers, or doing something 
of that sort, when he suggests that she had a route. 

• ••••••••• 

39 Mr. Mitchell: My objection is to the statement by 
the District Attorney which in light of the testimony 

that had already been ^ven by the officer, then character¬ 
izing whatever acts that had been committed or done by 
this defendant, constituted, one, a route or activities. Now, 
that taken, together, if Your Honor please, in the light of 
the charges, presupposes, and the definite impression is 
being handed to the jury by virtue of his statement, not 
from the testimony from the stand, is it creates the impres¬ 
sion that this woman already is engaged in the operation 
of a lottery, or engaged in some illicit activity, wholly and 
solely by virtue of the fact that she is seen on one occa¬ 
sion to go some place where the officer said that she went. 
The Court: 'Will you bring the jury back. 

Mr. Mitchell: I ask Your Honor to withdraw a juror. 
The Court: The motion is denied. 

• ••••••••• 

40 Q. Officer Hood, directing your attention to Oc¬ 
tober 10,1952, did you take up a point of surveillance 

that day? A. Yes, I did. 

Q. At about what time did you get, if you did, in the 
vicinity of the 700 block of Morton Street? A. Approxi¬ 
mately 10,10-30, somewhere along that time. 
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Q. Did there come a time that day that you saw either 
or any of these defendants? A. Yes, there was. 

Q. Tell us who, first, and when it was, and what you ob¬ 
served, if anything. A. Around 1, 1:30 I saw Mrs. Brown 
leave her 786 Morton Street and travel east on Morton 
Street, making several stops. When she got to the end, 
her last stop, she went through an alley that leads to the 
700—to the rear of the 700 block of Morton Street—^and 
she traveled through the alley to Lamont Street, off Liamont 
Street to Sherman Avenue, where she entered an apartment 
house, stayed a few minutes, and left by the rear door of 
the apartment house, and traveled back to the rear of the 
700 block of Morton Street, and entered 786 Morton Street. 

Q. Did you see any other defendants? A. I saw Mr. 
Shay. 

Q. And how did he arrive? A. He arrived at the front 
in an automobile. 

41 The Court: Front of what? 

The Witness: Front of 786 Morton Street. 

By Mr. Lane: 

Q. What did he do then? A. He got out of his car, went 
in the house, stayed about five or ten minutes, and left. 

Q. Did he have anything with him going in or coming 
out? A. He was carrying a small bag going in, and a small 
bag coming out. 

Q. What type of material was the bag, if you know. A. 
Paper. 


42 Q. What is that apartment? A. 3318 Sherman 
Avenue. 

Q. That is northwest? A. Northwest. 

Q. That is in the District of Columbia? A. That^s cor¬ 
rect. 
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Q. Directing your attention to October 14, did you go 
to Morton Street that day? A. Yes, I did. 

43 Q. At about what time did you arrive there? A. 
About 9:30. 

Q. Previous to that time you had been to the United 
States Commissioner, had you not? A. That^s correct. 

Q. Did there come a time that day that you and any 
other officers went to the premises with process—^that went 
to the apartment 2 on Morton Street? A. Yes, that^s cor¬ 
rect. 

Q. What officer arrived first, if you know? A. Officer 
Jefferon and myself. 

Q. Which of these defendants did you see first? A. Mr. 
Shay. 

Q. Where was he? A. He was leaving the apartment— 
Mrs. Brownes apartment. 

Q. What if anything did you do- 

Mr. Mitchell: Objection to that; it is a conclusion. 

The Court: Objection overruled. 

By Mr. Lane: 

Q. What did you do there and then? A. We carried Mr. 
Shay back into the apartment and had him lay his bag on 
the table; in fact. Officer Jefferson took the bag he was 
carrying from him and laid it on the table. 

44 Q. What type of bag was that? A. On this day 
he had a leather bag, a brown leather bag. 

Q. Where, when you entered the room—the middle room 
—^were the other individuals you found there ? Name them 
and tell us where they were. A. Mr. Plummer was sitting 
on the sofa by the table, and Mrs. Brown, she was sitting 
at the end of the table. 

Q. What was on the table? A. Numbers slips and- 

Mr. Mitchell: Objection. 

The Court: Objection is overruled. 
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Q. What, if anything, did yon and yonr partner tell the 
defendants! A. Told the defendants to leave everything 
as it was, and we had a search warrant out, outstanding 
search warrant, and that the members of the searching 
party would be there. 

Q. Did you tell them anything with reference to 
45 their positions in the room! A. To stay where they 
were. 

Q. Who, if anybody, had the warrant! A. United States 
Marshal and Officer Lockwood. 

Q. Was Officer Thomas also present! A. Also Officer 
Thomas. 

Q. Did they come in after that! A. That^s right. I let 
them in. 


Q. Directing your attention to the month of September 
and prior to October 8, did you observe any activities of 
the defendant Plummer with reference to the address on 
Morton Street! 


46 A. In September I only observed him drive up to 
the rear of 786 Morton Street'and enter the apart¬ 
ment. 

Q. During that month of September, while you were on 
duty there, did you notice any people enter that apartment 
who have not been named so far ! A. Yes, I did. 

Q. How many were there! A. Quite a number of people 
that entered the apartment that haven ^t been named. Some 
of them I know their names. 

• ••••••• 

Q. Officer, did you see any persons enter there with any 
objects! A. Yes, I did. 

Mr. Mitchell: I object to that. He is leading the witness 
now. 

The Court; The objection is overruled. 
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By Mr. Lane: 

Q. Tell us how many persons there were, and what yon 
saw, if anything. A. I observed one Larkin King, iden¬ 
tified later as; he entered 786 Morton Street carrying a 
small bag, and left carrying the same, and entered his car 
and drove east on Morton Street. 

Q. What kind of a bag was that f A. Brown paper bag. 

Q. Do you recall the date? A. This was in the month 
of September. I can’t say the exact date. 

Q. About what time of day? A. Around 2:30, 3 

49 —between 2:30 and 3 o’clock. 

Mr. Williams: I would like to address the Court in this 
regard: I represent Mr. Shay here, and there is no evi¬ 
dence here at all connecting him with this place in Sep¬ 
tember. I ask to have Your Honor strike out that testi¬ 
mony with regard to defendant Shay. He was no way in¬ 
volved in September, in no way is mentioned around there. 
What someone else did at that time I think would be 
prejudicial to be admitted as to any knowledge of him. 

• ••••••• 

The Court: The objection is overruled. 

«••••••• 

50 Q. Was there any other individual that you saw 
conduct similar operations about the same time dur¬ 
ing the month? A. There was one John HalL 

Mr. Mitchell: Is it understood that there is objection to 
all of this? 

The Court: Yes, certainly. 

By Mr. Lane: 

Q. When did he arrive ? A. He arrived between quarter 
of two and two o’clock each day, carrying a—sometimes 
he’d carry numbers slips, small slips that looked to be 
numbers slips, into 786 Morton Street. 
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Mr. Mitchell: I ask Your Honor to declare a mistriaL 
The Court: Are you objecting to this? 

Mr. Mitchell: Yes, ma’am. 

The Court: I will sustain the objection and order that 
the answer be stricken. He is telling us what was in the 
bag and he has never told us he saw inside of it. 

Mr. Lane: On this particular individual he said he had 
what looked like slips. He hasn’t said anything about a 
bag on this man. 

51 The Witness: He didn’t have them in a bag this 
day. 

By Mr. Lane: 

Q. Something that looked like paper to you? A. Looked 
like paper to me. 

Mr. Mitchell: Mr. Lane is trying- 

The Court: Did you see on the inside of the bag? 

The Witness: This day he didn’t have a bag. He had 
paper rolled in his hand that looked as though they were 
numbers slips. 

Mr. Mitchell: I ask to withdraw a juror. 

Mr. Lane: The first man had a bag, this man is the 
second man we are talking about. 

The Court: The motion to withdraw a juror is overruled. 
Would you put your question, please, Mr. Lane. 

By Mr. Lane: 

Q. Ofiicer, this second individual about whom you are 
speaking, about how many times did you see him come to 
the premises on Morton Street, heretofore identified? 
A. Approximately five to six. 

Q. Would he have any objects? Just describe them as 
material, if you can. I mean paper, leather, anything it 
was. What, if any, objects did he have? A. He had some 
paper in his hand. 

Q. On occasions was the paper alone or in something? 
A. On some occasions the paper was in something, 

52 on some occasions he would carry a bag, I’d say. 
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Q. What type of bag? A. Brown paper bag. 

Q. On other occasions he had paper in his hand? A- 
That’s right 

• • • • *.• • • 

Q. Officer Hood, about what time of day would he go 
there? A. Hall would go there between quarter of two 
and two o^clock. 

Q. One other question: Were there any other similar 
individuals besides the two you just told us about? 

Mr. Mitchell: Does Your Honor consider that this is 
relevant? 

53 The Court: The Court is not to be cross-examined, 
Mr. Mitchell K you have an objection to make, you 
make it. 

Mr. Mitchell: Yes, ma’am. I object to it 
By Mr. Lane: 

Q. Do you recall any at this time? A. Yes. 

Mr. Lane: Your Honor—at this time you may examine. 

Mr. Mitchell: I never had a ruling on the objection. 

The Court: The objection is overruled. 

Mr. Hood, I understood you to testify that on the 10th 
of October between nine and nine-thirty that you observed 
this person with whom you say you made these plays, go 
into a place on Sherman Avenue, an apartment there, is 
that correct? 

The Witness: That’s correct. 

The Court: When this party went into Sherman Avenue 
you didn’t follow them in there? 

The Wtness: I went in, he went in the rear door. I went 
in the rear door and came out the front door. 

The Court: You mean you went in’the hallway? 

The Witness: Yes, I did. 

The Court: You didn’t examine at any time, then, any¬ 
thing about the contents of the paper that anybody h^ 
when they went in there, did you? 
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The Witness: No, I did not. 

The Conrt: Mr. Hood testified, in answer to one 

54 question, that he followed this man, and that he went 
into Sherman Avenue and left his numbers. So much 

of his answer as said that he left^his numbers is stricken, 
and the jury will disregard that answer. 

• ••••••• 

Cross-examination. 

By Mr. Williams: 

Q. Mr. Hood, you stated that you didn’t know on what 
occasions Mr. Jefferson went with yout 

• ••••••• 

The Witness: It was the last two observations made. 

• ••••••• 

Q. Well, on what dates were the last two observations 
that you refer to? 

• ••••••• 

55 A. It was on the 10th and 14th. - 

*••••••• 

Q. On no other occasions did Officer Jefferson go with 
you, is that correct? A. He didn’t go with me on any 
occasions. 

• ••••••• 

58 Q. Now, at any time did you ever see Mr. Shay at 
3318 Sherman Avenue? A. No, I didn’t. 

Q. At no time? A. No time. 

Q. So when you tell the jury of these observations that 
you are referring to, and this play that you made with 
this man who went into 3318 Sherman Avenue, that has no 
regard as to Shay, is that correct? 

• •••••• 
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Q. You stated you never saw Shay at 3318 Sherman 
Avenue, is that correct? A. That’s correct 

• ••••••• 

60 Q. What is it, a large apartment house? A. It’s 
a small apartment house. 

Q. Very well. Then when you give your approximate 
number, how many would you say that to be? A. I’d say 
it’s about four apartments. 

Q. How many? A. I’d say about four apartments. 

Q. Four? Do you mean 4? That’s approximate, is that 
correct? A. Approximately four apartments. 

Q. Approximately four apartments. And in which apart¬ 
ment lived Mrs. Brown? A. She lived in the apartment 
to the right as you enter the front door—the left, I am 
sorry. 

Q. Excuse me, please—to the right? A. To the left as 
you enter the front door. 

• ••••••• 

61 Q. It was not until the 14th of October that you 
knew that Mrs. Brown lived in the apartment to 

the left, is that correct? A. That’s correct. 

• ••••••• 

Q. So when you tell this jury these things that you 
observed over the period up to the 14th, then you have 
no regard to where Mrs. Brown’s apartment was actually 
located, did you? A. I had an idea I knew it. 

• ••••••« 

The Witness: I knew the apartment that she lived in 
because I saw her enter the apartment from the rear and 
on the side, and I knew it was on the left of the apartment 
house, because I had seen her enter. 

• ••••••• 

Q. Didn’t you go in the front door on the 14th? 
A. I didn’t go in the front door on the 14th. 
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Q. Where did you go, in the back doort A. That’s 
right. 

Q. Did you have occasion to come out the front door? 
A. No, I didn’t, I left by the rear door. 

Q. And you never came up to the front door, is 

64 that correct? A. I came up to the front door but I 
never entered. 

Q. You never entered? A. I have never entered the 
apartment 786 from the front. 

*••••••• 

Q. You stated that you arrested Mr. Shay coming out 
of the apartment on the 14th, is that correct? A. 

65 That’s correct. 

Q. As a matter of fact, you arrested him in the 
alley, didn’t you? A. I didn’t arrest him. 

Q. What did you do, then, you just told us you arrested 

him. A. Asked him to go back inside and wait for- 

Q. Where was he when you asked him to go back inside? 
A. He was leaving the door. He was coming out of the 
door. 

Q. He was coming out of the door of the back apartment? 
A. Out of the rear door. 

• •••*•«« 

81 Q. Do you remember on this date of the 14th that 
you told the jury about, do you remember exactly 

where you met Mr. Shay? A. Yes, I do. 

Q. Where? A. Coming out the door. 

Q. What door? A. Coming out of the door on 

82 the side of the apartment. 

«••••••• 

Q. Very well. Now, directing your attention to February 
6,1953, Officer, do you recall these words: You were asked 
on this particular date of October 14, Mr. Jefferson asked 
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yon in the alley, ‘‘Is this the fellow?’^ Do yon remember 
that? A. I remember that. 

Q. Where did that conversation take place? 

• ••••••• 

The Conrt: Very well. Now yon answer where the con¬ 
versation took place. 

83 The Witness: The conversation taken place near 
the steps where Shay was coming ont of the door. 

By Mr. Williams: 

Q. The conversation took place near the steps of the 
place where Shay was coming ont of the door, that is now 
yonr testimony? A. That^s right. 

Q. Yon do not want to alter that in any manner, do yon? 
A. No, I don’t. 

Q. Yon don’t want to clarify it,any farther for the jnry, 
do yon? A. I can clarify by saying that the first time 
Jefferson asked me if that was the man, the man was not 
in the car, the car was parked in the rear of Morton Street, 
in the rear of the 700 block, and I told him that car was 
the car that belonged to the man. After that we approached 
the rear entrance and Shay was coming ont, and he asked 
me, “Is that the one?” and I said, “Yes, that’s him.” 

Q. Afterwards, how mnch time expired before this after¬ 
wards of which yon now speak? A. That was done in a 
matter of minntes. 

Q. In a matter of minntes, and where was the car parked? 
A. In the rear. 

Q. And how far was that from the back or the 

84 entrance to the rear of the apartment hOnse? A. 
Oh, abont 20 feet, I’d say, abont 20 feet, 25 feet, 

something like that. 

Q. What wonld yon consider 20 feet with relation to 
any object in this room? A. Abont as far as—not qnite 
as far as from here to the door. 

Q. Do yon mean the door going ont, yon call that 20 
feet? A. Something like that. 
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Q. Or something like that, is that right? A. That’s 
right. 

Q. Very welL Do yon remember whether yon had a 
warrant for Shay’s arrest? A. I don’t remember whether 
there was a warrant or not. 

Q. Yon know whether he had a warrant for his arrest, 
don’t yon? A. I don’t know. 

Q. Yon don’t know? A. I know we had a search warrant. 
Q. My qnestion is, did yon have a warrant for Shay’s 
arrest? A. I didn’t have one. 

Q. Yon know there is a difference between a search 

85 warrant and a warrant of arrest, didn’t yon? A. I 
didn’t have one. 

Q. Did yon have a warrant for the arrest of another 
person whom yon claimed to see go in and ont of there? 
A. I didn’t have it. 

Q. Yon knew whether there was one in existence, didn’t 
yon? A. Not at the time. 

Q. Yon didn’t know that, is that yonr testimony? Yon 
didn’t know that? A. I didn’t know whether they had a 
warrant for him or not. 

Q. Isn’t it a matter of fact that yon made an affidavit 
for an arrest warrant not for Shay bnt for someone else? 
A. We didn’t get that warrant. 

Q. I didn’t ask abont “we,” I am asking abont yon. 
A. I didn’t. 

Q. Bnt there came a time when yon did get it, is that 
correct? A. It did. 

Q. When was that? A. Abont ten days ago. 

Q. Abont ten days ago. And that was the man that you 
saw going in and ont with the little paper bag, that 

86 yon recognize as a brown paper bag, is that right? 
A. That was the one that was going ont at first. 

• ••••••• 

90 Q. Now, Officer, yon claimed, in response to Mr. 

Lane’s questions, yon played some numbers, is that 
right? A. That’s right. 
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Q. And you gave us five numbers that you played, is 
that right? A. That^s right. 

Q. Who did you play those numbers with? A. An un¬ 
identified man. 

Q. How many times did you play them with him? A. 
Five times. 

Q. Still unidentified? A. Unidentified. 

91 Q. You never learned who that man was? A. No, 
I didn’t. 

Q. WTio is this John Hall you were telling us about? 
A. John Hall is the man that works at the Amoco station. 
Q. Play any numbers with him? A. No, I didn’t. 

Q. Then you spoke about someone else—^Larkin King. 
Did you play any numbers with him? A. No, I didn’t. 

Q. Then you testify in this case as to James Shay; did 
you play any numbers with him? A. No, I didn’t. 

Q. And this person you claimed you played with five 
times, you don’t know who that person is? A. No, I don’t. 
Q. Did you follow him? A. No—yes, I did. 

Q. Wlien? A. I followed him on the 10th—^let me see— 
10th and 13th. 

Q. How about the other days? A. The other days I 
didn’t follow him. 

Q. WTio was with you when you followed him? A. I 
was alone when I followed him. 

*••••••• 

92 Q. What spot were you when you played the num¬ 
ber? A. I was around on the front, near the front 

part of the place, and Jetferson—we were in the alley off 
Sherman Avenue, and Jefferson was somewhere else. I 
don’t know exactly where. 

93 Q. Front part of what place? A. I was in the 
alley off Sherman Avenue and Morton Street. 

Q. You said you were in the front part of the place 
when you played the number. Front part of what place? 
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A. I was in an alley off Sherman Avenue up in the front 
of Morton Street. 

• ••••••• 

94 Q. You gave some testimony a little while ago to 
the jury to the effect that you saw some paper bags. 
Other than the 14th day of October, when you saw the con¬ 
tents of any particular bag, you never saw the content of 
any other bag, did you? A. I didn’t see the content of the 
bag. 

****•*•• 

98 Washington, D. C., 

Thursday, March 5, 1953. 

The above-entitled case, came on for further trial, pur¬ 
suant to adjournment, before the Hon. Burnita S. Mat¬ 
thews, Judge, and a jury, at 10 o’clock, a.m. 

*••••*•* 

100 Virgil J. Hood 

resumed the stand and testified further as follows: 

Cross-examination. 

By Mr. Mitchell: 

• ••*•*•* 

102 Q. When, sir, is the first time that you ever saw 
Mrs. Brown? A. The first part of September in ’52. 
Q. Where, sir, did you see her? A. I saw her in the 
700 block of Morton Street. 

Q. At what time of day was it, sir? A. Around noon. 
Q. Was she alone or in the company of another or 
others? A. She was alone. 

Q. Did you ever see Mrs. Brown with anything other 
than a pocketbook, a woman’s pocketbook? A. No. 

Q. Did you ever at any time see Mrs. Brovm write a 
number for anyone? A. No. 
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Q. Did yon ever at any time see Mrs. Brown accept any 
money from anyone for a number? A. No. 

Q. Did you ever see Mr. Plummer write a number for 
anyone? A. No. 

104 Q. Accept any money from any one? A. No. 

107 Q. I believe, sir, that you testified that you had 
occasion to go to premises 3318 Sherman Avenue, is 

that correct? A. That’s correct. 

« • • • • • 

Q. What apartment in those premises, sir, if any, did 
you enter? A. I did not enter an apartment. 

Q. Did there ever come a time that you went to premises 
known as 3336 Sherman Avenue? A. I don’t re- 

108 member the number. 

Q. Well, you vrent to a house or an apartment 
dwelling other than 3318, is that correct? A. I did on 
some occasions. 

**«*•*•« 

Mr. Williams: It just so happens I know what he is trying 
to develop. I heard about what happened at 3336 myself, 
yesterday. I understand this officer went in there and some 
of the numbers he claimed he played in the street he 
actually played in this 3336 Sherman Avenue. I 

109 think it is very important now because he says 
he didn’t think there was anything important 

enough to make a notation, certainly if this investigation 
is to disclose gambling, the playing of numbers in a par¬ 
ticular place is sufficiently important to make a notation of. 

Mr. Lane: I withdraw the objection, if you are going 
to connect it up. 

(In open court): 
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By Mr. Mitchell: 

Q. With respect to 3336 Sherman Avenue, N. W., you 
never had occasion, did you, sir, to see any of the defend¬ 
ants at 3336 Sherman Avenue? A. No, I didn’t. 

Q. But now you went to 3336 Sherman Avenue on several 
occasions, did you not? A. I did. 

Q. And as a matter of fact. Officer, you have identified 
those slips of paper, have you not, sir? A. That’s correct. 

Q. Isn’t it a fact, sir, that you got those slips of paper 
at 3336 Sherman Avenue, N. W. ? A. Not in the premises. 

110 Q. Did you get them just outside the premises. 
Officer? A. In the alleyway—there is a back yard 

and alleyway. 

Q. Did you get them from someone who lived or resided 
or visited premises 3336 Sherman Avenue ? A. I got them 
from the man that was supposed to be writing numbers. 

Q. WTiat was that man’s name? A. I don’t know. 

Q. Where did you meet that man? A. I met the man at 
an Amoco station on the corner of Park Road and Sherman 
Avenue. 

Q. Was that an employee of that station? A. I don’t 
know. 

Q. Did his garments in any wise indicate that he was 
an employee of a filling station or garage or anything of 
that character? A. No, they didn’t. 

Q. On each occasion you saw this man did you see him 
at this filling station? A. Not on all occasions. 

Q. By whom were you introduced? A. I introduced 
myself to this man. 

111 Where? A. At the filling station on the comer 
of Park Road and Sherman Avenue. 

Q. Did you ever have an occasion to go with this man 
to 3336 Sherman Avenue? A. No, I didn’t. 

Q. Do you know anybody that lives in 3336 Sherman 
Avenue? A. I know some people that live there. 
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Q. Who are they? A. I don’t know their names. I just 
know—I’d know them if I saw them. 

Q. What was the occasion of your going to 3336 Sherman 
Avenue? A. I was sent there. 

Q. Went there to play numbers, didn’t you? A. No, I 
didn’t. 

Q. Were you sent there in connection with your work as 
a police officer? A. I was sent there in connection with 
my work. 

• ••••••• 

Q. Officer, did you on any occasion see either of the 
defendants here enter premises 786 Morton Street, N. W.? 
A. Yes, I did. 

112 Q. Tell us, sir, wffiere? Did they enter the front 
of the premises? A. Sometimes they did. 

Q. Tell us on what occasions it was that you saw them 
enter the front of the premises? A. On two occasions I 
saw Mr. Shay enter the premises from the front and on 
some occasions I saw’ Miss Browm enter the premises on 
the front. 

Q. How many occasions did you see Miss Brown enter 
the front? A. About several occasions, I would say. 

Q. By several, you mean four, five or six? A. Two or 
three. 

• ••••••* 

114 Q. On two occasions I believe you testified that you 
followed Mrs. Browm, is that correct? A. From the 
front I did. 

Q. All right, sir. You followed her from those premises 
east on Morton Street? A. That’s correct. 

Q. And then through an alley and west in the alley to 
the rear of 786 Morton Street, at which time she went 
back into the apartment? A. No, she didn’t go back into 
the apartment house. 

Q. What did she do? A. She came out on Lamont Street 
and walked to the apartment house right here, entered in 
the front and exited the rear. 
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Q. What apartment, if any, did she go into in 

115 that house? A. I don’t know the number. I can 
show you the apartment. 

Q. Did you ever go in there? A. I went in the apart¬ 
ment, yes, I did. 

Q. When did you go in this apartment? A. I went in 
this apartment on several occasions. I went in once when 
Miss Brown went in, and I went in several times, a couple 
of times when the man that I played the numbers with 
went in. 

Q. What was the apartment number? A. I don’t know 
the number. 

Q. When I said apartment, did you understand me to 
mean just the apartment house? A. Apartment house. 

Q. So you did not enter any apartment in premises 3318 
Sherman Avenue? A. No, I didn’t. 

Q. And you are without knowledge as to any particular 
apartment, if any, that Mrs. Brown went into in 3318 Sher¬ 
man Avenue? A. I don’t know the number of the apart¬ 
ment she went in. 

• ••••••« 

116 Mr. Lane: What he wants is the warrant. I ex¬ 
plained to him the warrant is not in the jacket as it 

customarily is for the reason this was a case originally 
presented by the Grand Jury at the same time there had 
been a preliminary hearing before the Commissioner. I 
was informed in those cases it is filed in a separate jacket 
by Mr. Menendez, because he doesn’t know, without proof 
of identity, that these are the same people. However, he 
has that file. I have a copy of the affidavit. It was used in 
a motion. I think I wrote on it, though, so maybe you 
better get the original. I don’t think it would take long. 

Mr. Mitchell: Could we have the clerk call for that, if 
Your Honor please? 

The Court: Yes. 


r 
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Mr. Lane: I have a copy of the aflBdavit. I think we can 
nse that. I will stipulate that is a duplicate of the one 
executed before the Commissioner, if you wish. It has a 
few of my notations on it. 

Is that what you want, Mr. Mitchell—the affidavit? 

Mr. Mitchell: Yes, I just want to look at it. All right, 
we will use this. Your Honor. 
**•••••*> 

Q. Officer, I believe yesterday, sir, you testified 

117 that the first occasion that you had to go in premises 
786 Morton Street was the day that the premises 

were raided. That was on the 14th, was it not? A. That’s 
the first day I went in while working on a case. 

Q. Had you been in the premises before? A. I went in 
one night to find out just how the front of the apartment 
was situated. 

Q. Do you remember Mr. Williams questioning you yes¬ 
terday and asking you if you had ever been in those prem¬ 
ises before, at which time you told him you had never been 
in those premises imtil the day of October 14 when the 
warrant was executed and you and Officer Jefferson were 
the first ones there? A. That’s the first day I have been 
in Mrs. Brown’s premises. 

Q. You didn’t understand what Mr. Williams meant 
when he asked you if you had been in that apartment 
building, did you? You were mistaken ahbout that? A. I 
understood him to ask me if I had been in Mrs. Brown’s 
apartment before that date. 

Q. Tell me, if you will, sir, when was the first time you 
were in the apartment building? A. The first time I was 
ever in the apartment building was one time during my 
obser—during the time I was making observations 

118 in the day, I went there one evening to see how the 
apartment was situated. 

Q. How many observations at that time had you made 
prior to the occasion of your going into the apartment 
building? A. Approximately three. 
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Q. It is a fact, is it not, sir, that the first time yon were 
ever in the apartment building was some time in October, 
isn’t that true? A. That’s correct. 

Q. I asked you a few minutes ago, sir, if there came a 
time when you reduced your notes and observations—that 
is, the notes which were the result of your observation—to 
writing, and reduced this to writing in the form of an affi¬ 
davit which you submitted to the United States Commis¬ 
sioner for the District of Columbia, and swore to that 
affidavit; is that correct, sir? A. That’s correct. 

Q. And I believe, sir, that you also stated that you at 
that time included in that statement some observations that 
you had made of Mrs. Brown, is that true? A. That’s 
true. 

Q. I now hand you, sir, this copy of a certain document 
and ask you if you can identify that. A. Yes, I can. 
119 Q. What do you identify that as, sir? 

Mr. Lane: Your Honor, for the sake of the record, 
we have already stipulated that that is a duplicate original 
of the affidavit used to get a search warrant for premises 
786 Morton Street, N. W. It was turned over to me as a 
duplicate original. I think it has been conformed in open 
court. 

The Court: Very well. 

Mr. Mitchell: I think, however, for the benefit of the 
record, I should have this witness, since he is the one who 
subscribed to it—not disregarding the stipulation—recog¬ 
nize that as the document or a copy of the document which 
he submitted. 

The Court: Well, he has done that. 

Mr. Mitchell: Yes, Your Honor. 

By Mr. Mitchell: 

Q. Will you look at that, Mr. Hood, and see if there is 
any place contained in there in the month of September, 
any mention with regard to observations of Mrs. Brown? 
A. No. 






Q. On the occasion, sir, that you say you made these 
observations of the premises, could you, from where you 
were stationed, tell what apartment in that apartment 
building each individual who entered there went into? 
A. No. 

120 Q. Prior to October and the time that you say that 
you went into those premises some time during the 

month of October, did you know how many apartments 
were in that building? A. No, I don’t know how many is 
in there now. 

Q. Did you know what apartment, if any, Mrs. Brown 
occupied? A. I know the apartment that she entered. 

Q. From where you were you could observe the apart¬ 
ment which was entered by Mrs. Brown? A. That’s correct. 

Q. On what occasions did you do that, sir? A. On the 
occasions of my observation from the rear of the apartment 
house. 

Q. Did you see Mrs. Brown go into the rear of that 
apartment house at any time during the month of Septem¬ 
ber? A. No, I didn’t, not as I recall. 

Q. Which is correct? A. I don’t remember her going 
into it in September. 

• ••••••• 

121 Q. Did you follow Mrs. Brown in September? A. 
I didn’t follow her in September, I followed her in October. 

• *•••••# 

122 Q. When you followed Mrs. Brown and you said 
that she went in some house, what house did she go 

into, or houses? A. She went into 3318—the apartment 
house 3318, left the apartment house, and went back and 
entered the rear of 786 Morton Street. 

Q. So, now, when you told us yesterday under question¬ 
ing that you saw Mrs. Brown make several stops, you saw 
her stop at one place, that apartment house, 3318 Sherman 
Avenue, is that correct? A. That’s not correct. 
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123 Q. Now you tell us where else she stopped? A. 
While she was on Morton Street she made stops in 

the 700 block of Morton Street. 

Q. Tell us the numbers of the places where she stopped. 
A. I don’t know the exact numbers. 

Q. WTiose houses? A. I don’t know whose houses. 

Q. On October 9 w’hat did you do? A. Made observa¬ 
tions. 

m 

• ***•«•» 

124 Q. On October 10 what did you do? A. I made 
observation the same place. 

Q. Tell us about those observations, what did you do, 
where were you, and what did you see done? 

• «**•*•* 

A. The exact day October 10 I went to the 700 block of 
Morton Street and made some observations early in the 
morning, and I played a number. 

«•**•*•• 

Q. Did you see Mrs. Brown early on the morning- 

A. I didn’t see her early. 

Q. There came a time, sir, that you came back to Morton 
Street? A. Yes, it did. 

Q. About what time was that? 

125 Q. About 1:30 or so did you see Mrs. Brown? A. 
Around 1:30, I did. 

Q. Wliere did you see Mrs. Brown? A. Just right to 
the minute I wouldn’t say where she was at the minute, 
but she was in the 700 block of Morton Street some time 
after 1:20 that day. 

126 Q. Did you ever find out where on Morton Street 
she was? A. She stopped in three houses while 

walking east on Morton Street; then she went through the 
alley and out on Lamont Street, across the Street to Sher- 
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man Avenue, up the street, north on Sherman Avenue, and 
entered the apartment house on Sherman Avenue, 

127 Q. There came a time, did there not, sir, on the 
14th of October, that you and Officer Jefferson en¬ 
tered Mrs. Brown’s apartment? A. That’s correct. 

Q. At that time you had ascertained the apartment in 
which Mrs. Brown was residing, is that correct? A. That’s 
correct. 

Q. Prior to going into Mrs, Brown’s apartment you saw 
the defendant Shay out in the alleyway, is that correct? 
A. That’s not correct. 

Q. Where did you see him? A. I saw his car parked 
in the rear. I knew his tag number. We had orders when 
the car parked in the rear to go in the place. 

Q. Don’t tell us about your orders, Mr. Hood. The only 
question pending now is where did you see Mr. Shay. A. 
T saw Mr. Shay coming out of the premises. 

Q. Did you see him drive up? A. I did see him drive up. 
Q. Did you see him get out ? A. I saw him get out. 

128 Q. How far away from him were you? A. At the 
time Mr. Shay entered the apartment house from the 

rear I was parked in the cruiser at the end of the alley 
there. 

*••••••• 

129 Q. As a matter of fact, when Mr. Shay came up 
to Lamont Street and came off of Sherman Avenue, 

came into Lamont Street, you saw him, didn’t you? A. 
Yes, I did. 

Q. And you recognized him, didn’t you? A. I did. 

Q. And you were there in the cruiser at that time with 
whom, if anyone? A. With Officer Jefferson. 


130 Q. Did you make any attempt to stop Mr. Shay 
from going into that alleyway? A. No, I didn’t make 

any attempt to stop him. 

Q. As a matter of fact, you didn’t want to stop Mr. Shay, 
did you. Officer? A. It wasn’t my orders to stop him. 

Q. As a matter of fact, your specific orders were not to 
stop him and wait until he went into Mrs. Brown’s house 
or into this apartment dwelling, and to follow him into 
that dwelling, is that correct, sir? A. No, I didn’t have 
those orders, either. 

Q. What were your orders with regard to Mr. Shay? A. 
In regard to Mr. Shay? 

Q. Yes, sir. A. My orders in regard to Mr. Shay was 
to arrest him. 

Q. Who had given you those orders? A. Some of the 
officials. I don’t know exactly which one. 

Q. Who was your superior at that time? Who was in 
charge of this operation? A. I have several superiors, 
and I don’t know which one it came from on that exact 
date. 

Q. Your directions were to arrest him, correct? 

131 A. My directions was that there was an arrest war¬ 
rant for him. I don’t know exactly what it is. You 

have to ask some of the officials in the raiding party. 

• ••••••• 

Q. Was there a warrant for Mr. Shay? A. That I don’t 
know, Mr. Mitchell. 

Q. Did anyone tell you that there was a warrant for 
Mr. Shay? A. No, I don’t recall anyone telling me that. 

Q. But you had received instructions to arrest him? A. 
I don’t know that. I don’t know. 

Q. At any rate, sir, at the time you did arrest Mr. Shay 
you arrested him not within the house or apartment be¬ 
longing to Mrs. Brown, is that correct? A. He was 
making his exit 
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Q. Now, let^s see, Officer, the question is; At the 

132 time you arrested Mr. Shay he was not in Mrs. 
Brownes premises was he? A. He was coming out 

of them. 

Q. Do you care to answer this question, sir: Mr. Shay 
was not in Mrs. Brownes premises at the time you arrested 
him, was he? A. No, he wasn’t, if you don’t call the steps 
her premises. 

Q. The steps you are talking about are the steps to the 
apartment house, is that correct? A. No, that is not correct. 

Q. At the time you arrested Mr. Shay was Mrs. Brown’s 
door open? A. Yes, it was. 

Q. Did you see Mrs. Brown? A. No, I didn’t. 

Q. Then there came a time that you entered Mrs. Brown’s 
house, is that correct? A. Yes, it is. 

Q. How did you get in? A. Open door—I went in. 

Q. You opened the door and went in and took Mr. Shay 
in along with you, didn’t you? A. That’s correct. 

Q. Together with whatever he had on his person 

133 and in his possession, is that correct? A. That’s 
correct. 

Q. You hadn’t received any instructions to take Mr. 
Shay in Mrs. Brown’s house, had you? A. No, I hadn’t. 

Q. When you entered Mrs. Brown’s house what if any¬ 
thing did you say to her? A. I don’t remember saying 
anything to her other than—can’t give you the exact 
words—I told everybody to remain where they were. 

Q. You told them you were a police oflScer ? A. I identi¬ 
fied myself as a police oflScer. 

Q. And you exhibited your badge, and otherwise identi¬ 
fied yourself as a police officer? A. That’s correct. 

Q. And told them to remain where they were? A. That’s 
correct. 

Q. But you didn’t have a warrant, did you? A. I knew 
there was a warrant out. 

Q. I just asked you one question, sir: Did you have a 
warrant? A. I didn’t have it in my possession. 
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Q. You didn’t have it, did you? Neither did Mr. Jeffer¬ 
son have it, did he? A. No, I don’t think Mr. Jefferson 
had the warrant. 

• ••••••• 

136 Redirect Examination. 

By Mr. Lane: 

Q. Officer Hood, directing your attention to Defendants’ 
Exhibit No. S-7, Mr. Shay’s exhibit, those numbers that 
you wrote, are those the numbers that you played on those 
occasions concerning Government Exhibits 1 to 5? A. 
They are. 

Mr. Mitchell: Objection. 

By Mr. Lane: 

Q. On these occasions who wrote the numbers in the 
book? 

Mr. Mitchell: Objection, Your Honor. 

The Court: The objection is overruled. 

The Witness: The writer wrote the numbers in the book. 
Mr. Williams: Your Honor, I respectfully say he should 
identify the writer, because it might leave a false im¬ 
pression. 

By Mr. Lane: 

Q. That was the writer “M.C.”? A. M.C., that’s correct. 

Buriell M. Jefferson 

was called as a witness, and being first duly sworn, was 
examined and testified as follows: 

Direct Examination. 

173 By Mr. Lane: 

Q. Will you give us your name and assignment, please? 
A. Private Bur tell M. Jefferson, assigned to the morals 
division of the Metropolitan Police Department. 
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Q. OflScer Jefferson, were you so assigned on October 
14, 1952? A. I was. 

Q. Who was your partner, if anybody? A. Officer Virgil 
J. Hood. 

Q. Is be the officer Hood who has just testified? A. He is. 
Q. Directing your attention to about 2:30 p.m. that after¬ 
noon, in w’hat type of vehicle were you, if you were in any? 
Were you walking or in a vehicle? A. We were in a police 
department vehicle. 

Q. October 14, 1952, is that correct? A. That’s correct. 
Q. And Officer Hood was with you? A. Yes. 

• ••••••• 

175 Q. Were there any other officers? A. There were 
other officers in another police department vehicle. 

Q. Who were those officers? A. Officer John W. Lock- 
wood, Private Tarver J. Thomas, and Deputy Marshall 
Charles C. Marshall. 

Q. Did there come a time, give us the time as best you 
recall, that you got near the premises 786 Morton Street, 
N.W.? A. We arrived at about 2 p.m. in the vicinity of 
the 700 block of Morton Street. 

Q. Who arrived on the scene first, you or the other 
officer? A. Officer Hood and myself. 

Q. Did there come a time when you observed a person 
later identified by the name of Shay? A. Yes, there did. 
Q. What if anything was said and done in your presence 
Q. What if anything was said and done in your 

176 presence with reference to Shay? A. When Shay 
was seen to drive up in the alley leading to the rear 

of premises 786 Morton Street, N. W., I contacted- 

Q. Just tell us about Shay. A. Officer Hood and myself 
left the cruiser and followed Shay to the rear of premises 
786 Morton Street. As we got—there is an areaway there 
that leads to the rear of 786 Morton Street. As we walked 
to the areaway and had gotten to the door, the back door 
leading to apartment No. 2, Shay was coming out. 
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Q. What, if anything, did yon and Officer Jefferson do 
in his presence then? A. We stopped Shay, identified our¬ 
selves as police officers, and relieved him—^he had a brown 
briefcase in his hand at that time, and we told him to go 
back into the apartment. 

Q. What if anything happened to the brown briefcase 
during that period? Did anybody take it from him? A. I 
took the briefcase from Mr. Shay and placed it on a bureau 
that was in, I would consider it, the living room of premises 
786, apartment 2. 

Q. At that stage what officers were on the scene besides 
you? A, Just Officer Hood and myself. 

Q. Was the briefcase in your presence until the 

177 other officers arrived? A. It was. 

Q. And under your guard there? A. It was. 

Q. Did you examine the contents of it? A. I opened it 
and looked in it. I didn’t make any thorough search. 

Q. Showing you what has been marked Government Ex¬ 
hibit No. 7 for identification, is that the briefcase about 
which you have been testifying? A. Yes, it is. 

Q. Was it in the same condition when any other officers 
arrived? A. It was. 

Q. Who did you turn it over to ? A. It was turned over 
to John W. Lockwood. 

Q. Was this in the presence of the defendant Shay? 
A. It was. 

Cross Examination. 

By Mr. Williams: 

Q. About five or ten minutes after you and Hood arrived 
at 786 Morton Street the other officers came, is that correct? 
A. That’s correct. 

Q. And you had no arrest warrant for Mr. Shay, 

178 did you, Mr. Jefferson? A. No, I didn’t have an 
arrest warrant. 
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179 Q. My inquiry is, did you have an arrest warrant 
for Mr. Shay? A. I did not. 

Q. And there was none in existence at that time that 
you know of, was there? A. No, there was not. 

Q. And I think you previously stated that after you had 
got in the apartment about five or ten minutes expired be¬ 
fore the other officers came, is that correct? A. That is 
correct. 

180 Q. And you did not have a search warrant for the 
apartment with you, did you? A. The search war¬ 
rant was not with me, no. 

• ••••••• 

Cross Examination. 

By Mr. Mitchell: 

Q. When you entered the premises did you or did some¬ 
one, your fellow officer, in your presence, indicate and iden¬ 
tify himself, or did you, yourself, as being a police officer? 
A. We both identified ourselves as police officers, and I 
informed Mrs. Brown that there was a search warrant out¬ 
standing for the premises, and I asked them to remain in 
the position that they were in when we walked in. 

Q. They recognized and acknowledged your authority 
as a police officer? A. That is correct. 

• ••••••• 

182 John W. Lockwood 

was called as a witness, and being first duly sworn, was 
examined and testified as follows: 

Direct Examination. 

By Mr. Lane: 

Q. Officer Lockwood, due to the air conditioning, I wish 
you would keep your voice well up for the ladies and gen- 
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tlemen, as well as Her Honor. Directing your attention 
to October 14, 1952, were yon so assigned? A. Yes, sir, 
I was. 

Q. Directing your attention to about 2:30 p.m., were you 
on duty? A. Yes, sir. 

Q. Who was on duty accompanying you, if anyone, at 
the time? A. Officer Tarver J. Thomas. 

183 Q. Anyone else with you? A. Deputy United 
States Marshall Charles Marshall. 

Q. As a result of being in their company did you have 
occasion to go to the 700 block of Morton Street? A. Yes, 
sir. 

Q. Will you tell us when you arrived at that destination 
just what you did, if anything? A. Well, about 2:30 p.m. 
I entered the front door of the premises 786 Morton. lUs 
an apartment house—^brick apartment house. 

• •*•*••* 

The Witness: I entered the front door of the apartment 
building into the hallway about 2:30 and went right back 
to apartment No. 2, which is on the ground level, and 
knocked on the door. The door was opened by Officer Hood. 

• •••*••• 

Q. What other officers were there? A. Officer Jefferson 
was in there also. 

Q. Wlien you went in, who if anybody was in the room 
besides those officers? A. The three defendants were in 
the room, in the middle room of the apartment, 

Q. How many rooms are in there, and what room 

184 are they in? A. They were in the middle room, sort 
of combination living room and dining room. 

Q. Wlien you say they, will you tell us their names? 
A, Defendant Shay was standing towards the door when 
I entered, defendant Plummer was seated on a couch, and 
defendant Brown, the lady, was seated at a small table. 

• ••••••• 
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Q. You can describe, was it near or close? A. It’s just 
a small room, and the entrance is like I am walking in here, 
Shay was standing immediately to my left as I entered, 
on the couch right along the left side of the wall there, and 
Mr. Plummer was seated on the couch. Right adjacent to 
the couch against the other wall about where Mr. Lane is 
standing was the table and Miss Brown was seated at the 
table toward the kitchen door, right beside her. 

• *•••••• 

Q. Did you or anyone in your presence have a search 
warrant? A. Deputy Marshal Charles Marshall had a 
search warrant for the premises. 

185 Q. Who accompanied him there, if you know? 
WTio w'as he with? Was he with you or Jefferson? 

A. He was with Thomas and I w’hen we entered the prem¬ 
ises. 

Q. Wlien you arrived, did Officer Jefferson hand you 
anything or show you any object? A. Yes, he called my 
attention to that briefcase there. 

Q. Wliere was that? A. It w^as on a table in the room 
there. 

Q. After that w’hat, if anything, did you take, and where 
were these objects? Tell us in a general w’ay or as 

186 best you recall what you observed there in the line 
of property or articles, and just "what you did in 

reference to them. A. I searched that briefcase and I 

found a quantity of regular numbers slips with plays- 

Mr. Mitchell: Objection. 

The Court: The objection is overruled. 

The Witness: —^with plays on them, inside. 

Mr. Mitchell: Objection. 

The Court: Objection is overruled. 

Mr. Mitchell: May we approach the bench. Your Honor? 
The Court: Yes. 


(At the bench): 
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Mr. Mitchell: If Your Honor please, these pieces of 
paper, which I assume are going to be moved into evidence 
sooner or later, constitnte the best evidence. At the present 
time we are in this position, I think: The officer has testi¬ 
fied to an ultimate fact which is left to the determination 
of the jury. He has testified that these slips of paper are 
numbers slips, which is the ultimate fact to be determined 
by the jury. He has also testified that these slips of paper 
contained numbers plays on them, which is an ultimate fact 
and has to be determined by the jury. z z 

• ••••«•• 

188 Mr. Mitchell: All right, 5 and 6—are directly re¬ 
lated to something else. But now I understand from 

what Mr. Lane has just said, that the only thing he is 
going to do is to show that there is another, or there 

189 is a book which he has seen fit to designate as a 
numbers book, which has a slip of paper in it which 

bears a similar number, a similar serial number, or some¬ 
thing of that sort. 

Mr. Lane: It is an exact duplicate original of the offi¬ 
cer’s receipt for the play on the 14th. That is Government’s 
5. Government’s 6 was found in his bag. They are dupli¬ 
cate originals of the same thing. 

The Court: I want to get this straight about these 
exhibits. 

Mr. Lane: 1 to 5, Your Honor, merely brought in to 
prove lack of mistake on the 14th. 

The Court: You said something about 6 and 7. No. 7 
was the bag. 

Mr. Lane: Excuse me. Your Honor, I meant 5 and 6. 
No. 5 was the slip that the officer got on the day of the raid. 
The Court: No. 6 isn’t here. 

Mr. Lane: I am laying the background. No. 5 is in. But 
I am laying the background for it. I introduced—^he gave 
this explanation yesterday; that was the reason for it. 
Mr. Williams: What is No. 6 supposed to be? 
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Mr. Lane: No. 6 is a duplicate of 5, but one found in 
Shay’s bag. 

The Court: The objection is overruled. 

• ••••••• 

190 Mr. Lane: Mr. Williams, if you will recall the testi¬ 
mony on the 14th with reference to the numbers play 

on that day by Officer Hood as a result of that he got Gov¬ 
ernment Exhibit 5, which is the customer’s receipt. The 
duplicate original of that, which will be offered as Govern¬ 
ment’s 6, was found in this bag. 

Mr. Williams: Has it got a date on it? 

Mr. Lane: It is subject to conformity? I don’t think it 
has a date, but it is the same initials, same play. 

Mr. Williams: He says that he has a slip and he played 
it with somebody else; it doesn’t have any date on it. 

Mr. Lane: Now you are talking about technicalities. I 
am talking about offer of proof. 

Mr. Williams: I am just trying to get Her Honor to con¬ 
sider a point I have made from the beginning. 

Mr. Lane: I say there is no doubt about this being a 
numbers slip, when you find the original, one that this 
officer got from a numbers writer. 

The Court: The objection is overruled. 

• ••••••• 

By Mr. Lane: 

Q. Officer, you were telling us the contents of the bag. 
Will you continue. A. The bag contained a quantity of 
regular numbers slips. 

191 Mr. Mitchell: This is subject to our objection, 
Your Honor. 

The Court: Yes, it is understood that you object. 


By Mr. Lane: 

Q. Which officer was detailed to the duty of examining 
these slips? A. I was. 



Q. It was on the premises? A. It was, in the presence of 
all of the defendants and the officers mentioned. 

Q. Officer Lockwood, will yon continue now and tell ns 
how many regular numbers slips— 

Mr. Mitchell: This is all objected to. 

The “Witness: 576 regular numbers slips,in the bag. 

By Mr. Lane: 

Q. How much do they total in money? 

Mr. Mitchell: Objection,sYour Honor. 

192 The Court: Objection is overruled. 

The Witness: If I may refer to my notes: $584.28. 

By Mr. Lane: 

Q. What else, if anything, was contained in the brief¬ 
case? A. There is approximately $58 in bills and coin in 
there, too. 

Q. What was that contained in besides the briefcase, 
if anything? A. That was in a small paper bag and a small 
envelope. u , 


Q. What if anything else was in the bag? A. The slips and 
the money were in the bag, and I asked the defendant— 
Mr Mitchell: Objection. 

By Mr. Lane: 

Q. What, if anything, did you ask the defendant? Al. 
I asked the defendant Shay what these slips were. I didn’t 
ask— 

Mr. Mitchell: Object to statements made by Shay, Your 
Honor. 

193 The Court: The objection is overruled. 

The Witness: I asked him what about the stuff in 
his briefcase, and he demanded to see the search warrant. 

By Mr. Lane: 

Q. Did you show it to him? A. The search warrant was 
then shown to him. He refused to make any statement 
about the bag. I then searched his person. 
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Q. What if anything was on his person? A. He had an 
overcoat on and in his right inside pocket of his overcoat 
there were 19 regular numbers slips and four numbers 
cut cards. 

Q. What if anything is a cut card? A. It’s a small card— 

Mr. Mitchell: This is all objected to. 

The Court: Yes, it is understood that you object, and 
the objection is overruled. 

The Witness: The small card contained certain numbers 
that do not pay the regular odds. The odds are cut on 
them. 

By Mr. tane: 

Q. How long have you been on the police force? A. Five 
years. 

Q. Have you had one or many investigations of the num¬ 
bers—so-called numbers game? 

Mr. Mitchell: Objection. 

The Court Objection overruled. 

194 The Witness: Many. 

By Mr. Lane: 

Q. Can you tell us what is a number on which money 
is paid, if money is paid? Where is it derived? A. Well, 
you can bet on one number or you can bet on three numbers. 

Mr. Mitchell: Objection, not responsive. 

By Mr. Lane: 

Q. What is the source of that number? A. That number 
is the result of winning money paid on the result of horse 
races at certain tracks. 

Q. How does one play a number? A. Well, as I say, 
you can either bet on one number, two numbers or three 
numbers. 

Q. Can you bet for free or do you have to give money? 
A. You have to usually pay money. 
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Q. When yon pay the money, whether yon are going to 
be remunerated or not, does that depend on chance or skill t 
A. That depends on chance. 

Q. And you are describing the numbers, the numbers 
garnet A. Yes, sir, I am. 

Q. You told us that you went into his pocket, and I think 
you told us what you found, is that correct? A. That^s 
right. 

195 Q. Who, if any other defendant, did you search 
there? A. I searched the defendant Plummer. 

• • • • • • • • 

Q. What, if anything, was found on Mr. Plummer? A. 
I found three small spiral notebooks in his pocket. 


Q. What if anything did the first of these notebooks 
contain 


196 The Witness: One of the books was blank, didn’t 
have anything in it. 

By Mr. Lane: 

Q. What did the second book have in it? A. The second 
book had a few figures in it. 

Q. What did the third book have in it? A. The third 
book had definite numbers plays in it. 


Q. Will you describe what, if anything, you took from 
the table in front of Miss Brown or any other place in her 
apartment? A. Miss Brown was seated at the table, and 
there was a small table, had a telephone on it, and two news¬ 
papers opened to the race selection pages. There were 
also three regular numbers books laying on the table. One 
of them was in a cigar box with $15 or $16 in bills and coin 
in the box. The book in the box had regular numbers 
play on it. 
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Mr. Mitchell: This is all objected to, Your Honor. 

The Court: Yes, that is understood. 

The Witness: And it bore the symbol, “MB”. The other 
two books were laying on the table there. They had 

197 numbers play on them. 

Mr. Mitchell: Objection. 

The Court: Objection overruled. 

The Witness: One book had the symbol “M”, the other 
book had the symbol “X”. I asked Miss Brown, she was 
sitting right there, if these were her books, and she said yes. 

Mr. Mitchell: I object to any conversation or any state¬ 
ment made by Miss Brown. 

The Court: The objection is overruled. 

By Mr. Lane: 

Q. Did you also search the apartment. Officer? A. I 
then continued a search of that middle room there. There 
were two bureaus in the room, a large bureau and a small 
bureau. The small bureau I searched first, and that had a 
few numbers slips in it, some unused coin wrappers. 

Mr. Mitchell: Objection to both of those. Your Honor. 

The Court: Objection overruled. 

The Witness: A quantity of small brown manila coin 
envelopes, and some paper clips. In the second bureau, the 
larger bureau, had a numbers dream book— 

Mr. Mitchell: So I won’t be constantly interfering, if 
Your Honor please, may I have just a standing objection to 
all of what is said, all of what was done, all of what was 
seized, and any testimony or evidence as a result of the 
entry into these premises? 

198 The Court : Yes. 

By Mr. Lane: 

Q. You are talking about a large bureau. Officer; will you 
tell us what was in there? 
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A. Well, there was a—some regular numbers slips 

199 and some— 

Mr. Mitchell: Objection. 

The Court Objection overruled. 

The Witness: —and some pieces of plain paper with 
numbers written on them, a small publication on number 
hits—think it dated back about two or three years. There 
was a notebook there, composition notebook, and it con¬ 
tained a daily number. I think it went back to January, 
1949. 

By Mr. Lane: 

Q. Did you find anything on the floor of the room? A. 
Yes, at the entrance to the middle room, right by the door, 
there was a small brown paper bag, and had a quantity of 
regular numbers slips in it. All those numbers slips bore 
the symbol ‘‘MB”. 

Q. Did you go into the kitchen. Officer? A. Yes, I looked 
in the kitchen and on the table in the kitchen was another 
paper bag, and that had a quantity of regular numbers 
slips with plays on them, and a quantity of plain pieces of 
paper with numbers written on them. 

Q. Did you look in any of the closets? A. Yes, I searched 
the closet in the rear of the apartment, and I found a quan¬ 
tity of unused coin wrappers, a $100 bill, and four half 
dollars. 

Q. Did you find any— A. And also twelve new number 
books. 

200 Q. Officer, showing you what has been described as 
Government Exhibit No. 7 for identification, I will 

ask you, is this the brief bag about which you testified 
earlier? A. Yes, it is. 

Q. And you testified that you examined the contents of 
the bag? A. Yes, sir, I did. 

Q. I will ask you. Officer, upon your examination of that 
bag did you find any slips with the initial “MO” on it? 

Mr. Mitchell: Objection, not the best evidence. 
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The Court: Objection overruled. 

The Witness: Yes, sir, I did. 

By Mr. Lane: 

Q. Could you find for me any one relating to October 14? 
A. Yes, sir. 

Q. Will you find one for me. 


205 A. It is book No. 46094. 

Mr. Mitchell: Objection to him reading from that 

object. 

The Court: The objection is overruled. Would you give 
me that number, please? 

Mr. Mitchell: 46094, page No. 35. 


By Mr. Lane: 

Q. I think you told us where you originally found that 
slip, Ofl&cer. A. That was in the briefcase with the rest of 
the slips. 

206 Q. First I will ask you. Officer, with reference to 
Government Exhibit No. 6 for identification, did you 
find any other slips in that bag containing this serial num¬ 
ber and the same identifying initials, to wit, “MC^*? 

Mr. Mitchell: If Your Honor please, I object to this on 
the basis— 

The Court: You have already made your objection. 

Mr. Mitchell: This is something else he is going to now; 
I made my— 

The Court: Your objection was to everything—all— 
everything that he was testifying about, and all of these 
papers. 

Mr. Mitchell: Yes, ma’am, but I am now making a spe¬ 
cific objection to this line of questioning with regard to 
this particular document that he purports to introduce into 
evidence. 

The Court: The objection is overruled. 
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Mr. Mitchell: Your Honor doesn’t know what I am going 
to say. 

The Conrt: Well, he has testified that he got this ont of 
this briefcase. 

Mr. Mitchell: Yes, ma’am. 

The Conrt: Well, the objection is overruled. 

Mr. Mitchell: He is now asking him to compare that with 
something else. 

The Conrt: Mr. Mitchell, the objection has been over¬ 
ruled. 

By Mr. Lane: 

207 Q. My question was, could you take from those 
slips any that are identified by the initials *‘MC” 
and that contain the same serial number as Government’s 
Exhibit No. 6 for identification, to wit, 46094? A. Yes, sir, 
I found two other slips bearing that serial number. 

Q. Will you show those to me? 

Mr Lane: Mr. Clerk, could you mark that 6-A? 


By Mr. Lane: 

Q. OflScer, now would you also select, if you can, any 
other slips bearing the initial **MC” that you found in 
the bag. Have you such slips? A. Yes, sir. 

Q. About how many? A. There’s about thirteen. 


208 By Mr. Lane: 

Q. What is this white slip? A. That is an adding 
machine tape that I placed on there that bears the symbol 
and amount of slips and amount of play. 

Q. That you prepared personally? A. Yes, sir, I placed 
it on there, myself. 







114 


209 By Mr. Lane: 

Will you now give to me the other contents that 
yon described as being inside the bag and which you took 
from the bag—^remainder of any other materials that are in 
the bag, that were in it, when you opened it and took them 
out. 

I take it now, OflScer, with the exception of those few items 
that were denominated Government 6, 6A, and 6B— in other 
words, that general little group of matters that I asked 
you to take out of that pile—^is this the contents of the 
briefcase that you took out of it? A. Yes, sir. 

Q. The group of material that you have there? A. Yes, 
sir. 

Q. And it is the material that you described hereto¬ 
fore in your general testimony as coming from the 

210 bag? A. Yes, sir, it is. 

Without repeating that, are there any tapes in 
there that you put there yourself? A. Yes, sir. 

Q. If there are, will you segregate them. A. All these 
tapes fastened to the slips were put there by myself for the 
purpose of identification. 

Q. Officer, were there any other tapes in there? A. Yes, 
sir. 

Q. How many? A. These two. 

Q. What type of tapes are they? A. They are adding 
machine tapes. 

Q. What term do they have in the business? 

Mr. Mitchell: Objection. 

By Mr. Lane: 

Q. Are they run-down tapes? 

The Court: The objection is overruled. 

The Witness: Yes, sir. 

By Mr. Lane: 

Q. They were in the bag originally? A. Yes, sir. 

Q. Will you take your memorandum tapes off and sep- 
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arate them. Would that matter now fit in that brown en¬ 
velope you have, and can you spare it? I want it marked 
as one exhibit 


218 By Mr. Lane: 

Q. Officer, I think you testified in your general testi¬ 
mony that in addition to what has been described as Gov¬ 
ernment Exhibit No. 8, which is the contents of a leather 
bag, that leather bag you have there, that in addition to 
that you found some slips and money on the person of Shay, 
is that correct? A. Yes, sir. 

Q. How were those slips and money brought to court, 
physically? What is it in now? A. It is in this briefcase 
with the other evidence I took from the defendant Shay. 

Q. Will you take that out and give it to me. And this 
is what you took from the person of Shay, that is, 

219 off his coat? A. That’s right, what is in that 
envelope. 


By Mr. Lane: 

Q. Officer, if you can, very quickly, could you reassemble 
Government 10 in the box which has been marked there for 
us. 

Mr. Lane: Your Honor, at this time I offer all exhibits 
which have been heretofore numbered and identified, and 
which I would like to list for the record. No. 12 was with¬ 
drawn. Government 11 and 13 are photographs. Govern¬ 
ment 14 is merely marked for identification. 

But in addition to that the Government offers the fol¬ 
lowing exhibits: Government’s Exhibit 1, 2,3, tod 4, which 
are numbers slips with the initial ‘*MC” from a serially 
numbered book 46094, as to which Officer Hood testified 
represented plays on four days in October prior to Octo¬ 
ber 14. 

We also wish to offer Government Exhibit 5, which is 
from the same serially-numbered book as described, 
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220 and represents the play on the morning of the 14th, 
being the same day that the warrant was executed. 

We also wish to offer Government 6, which is a duplicate 
original of No. 5, which the officer testified came from 
Shay^s bag. 

We also wish to offer Government Exhibit No. 7, which 
is a tan leather briefcase taken, according to the testimony, 
from Mr. Shay. 

We also wish to offer Government Exhibit No. 8, which 
is the contents of Government 7, the bag. 

We also wish to offer as Government Exhibit 8 A that 
part of Mr. Shay’s property that was taken from him by 
the officer who is on the stand. 

We also wish to offer Government Exhibit 9, one of the 
three notebooks taken from the person of Mr. Plnmmer. 

Government Exhibit 10 is the general exhibit contain¬ 
ing those matters which were found in the middle room on 
the table, on the floor thereof, in the kitchen of the apart¬ 
ment, in what you call the closets, in the place, and which 
has been described in general by the officer. 

We also wish to offer Government Exhibit 15, which is 
$156.36 in money on defendant Shay, and all other exhibits 
that I may have forgotten, which I don’t think there are 
any of, but which have been identified. 

• ••••••••• 

221 Mr. Williams: If Your Honor please, I would like 
to object to the exhibits numbered 1, 2, 3, 4, 5, which 

are the little white slips that were proffered, for the reason 
that. Your Honor, those slips have not been properly au¬ 
thenticated. It is the testimony of Officer Hood that he 
played them with somebody out in the street somewhere. 
• ••••••••• 

222 And as to the briefcase and the contents thereof, 
I ask that they be excluded upon the basis. Your 

Honor, that they had no right to search Shay, because they 
had no arrest warrant, and he was not in the premises at 
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the time the search was made; the search warrant was 
not—it was merely for the purpose of searching that par¬ 
ticular place. 


224 Mr. Mitchell: If your Honor please, I rise also 
for the purpose of interposing an objection to the 
introduction of these objects into evidence. 


225 The Court: The exhibits which have been offered 
are admitted. 

(Government's Exhibits Nos. 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
14, 15, 6A, 6B and 8A, heretofore marked for identifica¬ 
tion, were received in evidence.) 


Mr. Williams: Your Honor, in order that I may not be 
amiss on anything, remember, I asked about the dates, as 
to whether or not they are current or not current, as going 
to the validity of the operation. 

The Court: Yes, I remember that. 


226 Cross Examination 
By Mr. Williams.: 

Q. Officer, what time did you arrive at the premises 786 
Morton Street, N. W., on the 14th day of October? A. 
Approximately 2:30 p. m. 

Q. Do you know what time—^you got there at 2:30? A. 
Approximately 2:30 p. m. 

Q. Were you there when this paper was filled out? A. I 
can’t make that paper out. 

227 This is the return for the defendant. A. Is that 
a copy of the warrant? 

Q. Yes. A. Yes, I was present. 

Q. It is quite possible you got there about 2:15, is it not, 
or 2:20? A. It’s possible, yes. 
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Q. What time, Officer, did Officer Jefferson and Officer 
Hood get there! A. They were there ahead of me. 

Q. Do yon know what time they got there? A. No, sir. 
Q. They testified that they got there between 1:45 and 
2 o’clock. Would that be correct? A. I couldn’t tell you. 
They went there ahead of me. 

Q. Do you know how long they were there before you 
arrived? A. No, sir, I don’t. 


228 Q. Did you have any warrant for the arrest of 
Mr. Shay? A. No, sir. 

Q. Do you know whether anyone had a warrant of arrest 
for him at that time? A. Not to my knowledge. 

Q. In other words, you don’t know whether any was 
outstanding at that time or not, is that correct? A. Not 
for Mr. Shay, no, sir. 

Q. Looking at these things here, you buy these in any 
notions store, don’t you, in the District of Columbia? A. 
Yes, sir, magazine stand. 

Q. You buy these at any notions store in the District 
of Columbia? A. Yes, sir. 


229 Q. Officer, you never did see the defendant Plum¬ 
mer write any numbers for anyone, did you? A. 
No, sir, I didn’t. 


231 Q. With respect to Mrs. Brown, you have never 
seen Mrs. Brown write any number at any time, 
have you? A. No, sir. 

Q. And you have never seen her receive any money from 
anyone at any time for any number, have you, sir? A. No, 
sir. 

Q. If you talk with Mrs. Brown you would learn that 
she is a seamstress, is that correct, sir? A. She said she 
made a little bit of living, made part of her living by sew¬ 
ing, taking in some sewing, yes. 
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Q. And she told yon that she played the nnmbers occa¬ 
sionally, is that correct? A. Yes, sir. 

Q. Were you ever at premises 786 Morton Street other 
than the date of the 14:th of October? A. No, sir, other 
than the day of the raid? 

Q. That’s right. A. No, sir, never. 


232 Q. Yon had not given marhed money to anyone, 
had yon, sir? A. No, sir. 

Q. Had yon given marked money to either Officer Hood 
or to Officer Jefferson? A. No, sir. 

Q. As a matter of fact, sir, yon had detailed Officer 
Hood and Officer Jefferson to go to those premises to look 
for some marked money, hadn’t yon? A. Not to my knowl¬ 
edge. 

Q. Weren’t they looking for any marked money? A. 
They were looking for marked money, but I didn’t direct 
them to do so. 

Q. In connection with looking for that marked money, 
they were looking for marked money in connection with 
some money that they had given to someone, isn’t that 
correct? A. That’s my understanding, they had marked 
money that they played 

Q. Yon didn’t find any marked money on any of these 
defendants or in those premises, did yon? A. No, sir, I 
didn’t find any marked money. 


233 Q. Did yon know what yon were looking for? A. 

Officers Hood and Jefferson were—knew what they 
were looking for, they made the play. 

Q. Yon were in charge, though, weren’t yon? A. I was 
assigned to seize all evidence on the search warrant. 

Q. And yon were particularly concerned about finding 
some marked money, were yon not? A. Yes, sir, I was 
concerned at finding it. 
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Q. None of those officers upon your appearance on the 
scene disclosed to you that they had found any marked 
money, did they! A. No, sir, they didn^t. 

Q. And after you arrived there and you began your 
search you didn’t find any marked money, did you! A. No, 
sir. 

234 Tarver James Thomas 

was called as a witness, and being first duly sworn, was 
examined and testified as follows; 

Direct Examination 

By Mr. Lane: 

Q. Will you give us your name and assignment, please. 
Al. Tarver James Thomas, Jr., asigned to the morals divi¬ 
sion, Metropolitan Police Department. 

Q. Were you on duty on the afternoon of October 14 
last year! . A. I was. 

Q. Did there come a time that you went to the premises 
in the 700 block of Morton Street! A. I did. 

Q. Who accompanied you, if anybody! A. Officer Lock- 
wood, United States Marshal Marshall, Sergeant Maur- 
ier, and myself. 

235 Q. Did you all enter together! Al. We went in the 
same conveyance. 

Q. When you went to the premises did there come a time 
when you spoke to any of the persons in there! A. It did. 

Q. What, if anything, did defendant Shay have to say! 
Mr. Mitchell: Objection to anything he said. 

The Court: Objection is overruled. 

The Witness: Shay was asking for the search warrant, 
and I asked him why was he so interested in the search 
warrant. A lady by the name of Brown, identified as being 
the occupant of the premises, was present. 
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By Mr. Lane: 

Q. Did you ask him anything about his presence there 
and his bag, or anything of that nature? A. At the office 
he stated that he wanted to see his lawyer. 

Mr. Mitchell: Objection. 

By Mr. Lane: 

Q. With reference to Mrs. Brown, what if anything did 
she say in your presence or as the result of your questions? 

Mr. Mitchell: Objection. 

The Court: The objection is overruled. 

The Witness: She stated that the work on the table, the 
numbers slips, were hers. 

By Mr. Lane: 

236 Q. What if anything did Mr. Plummer have to 

say? A. He didn’t have anything to say, that I 
remember.* At the office he stated that he played numbers 
himself, sometimes for friends. He put a number in for 
them. 

Q. While you were physically in the apartment was 
there a telephone there? A. There was. 

Q. Did it ring while you were there? A. It did. 

Q. Who, if you know, answered it? A. I answered the 
phone. 

Q. On how many occasions, if you know? A. Three 
times that I remember. 

Q. Tell us one of those occasions— 

Mr. Williams: I object, if he is attempting to relate any 
conversation. He knows it is highly improper. 

By Mr. Lane: 

Q. Tell us what happened when you picked up the phone? 

Mr. Williams: I object. Your Honor, the phone can’t be 
heard all over the room. 

The Court: The objection is overruled. 
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By Mr. Lane: 

Q. Where was this phone located, OflScer? A. The phone 
was in the same room there, if I am not mistaken, where 
everybody else was seated. 

237 Q. When yon picked np the phone, what, if any¬ 
thing as best yon recall, was said to yon? A. There 
was a lady on the phone, she asked for Mrs. Brown, and 
I told her that she was bnsy, and she asked if the man had 
been there, and I said yes, he’s rnnning late. 


Cross Examination 
By Mr. Williams: 

Q. What time did yon get there, Mr. Thomas? A. We 
all arrived in front of 786— 

Q. I said yon. A. I wonld say we all arrived at 
238 the same time, only I went to the rear of the ad¬ 
dress. 

Q. Who is ‘‘we all”? A. Officer Lockwood, Depnty 
Marshal Marshall, Sergeant Manrier, and—that’s it. 

Q. And yonrself? A. And I went from the front. 

Q. What time did yon get there? A. It was abont, after 
two o’clock. 


239 Q. Yon arrived there abont two o’clock, yon 
wonldn’t care to chance how mnch after two? A. I 
wonld say aronnd 2:30, something in that neighborhood. 

Q. When yon got in the place Mr. Jefferson and Officer 
Hood were in there, weren’t they? A. That’s right. 

Q. They had preceded yon by approximately ten min- 
ntes, isn’t that correct? A. Something like that. 

Q. I mean approximately ten minntes. A. Approxi¬ 
mately that time. 
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Q. And prior to your arrival at the place there was no 
warrant in the place, was there? I mean you had the war- 
with you? A. No. 

Q. That is, Deputy Marshal Marshall had the warrant, 
didn^t he? A, Yes. 

Q. And you were in his company, is that correct? A. 
Yes. 

Q. As a matter of fact, they got there and you don’t 
240 know how they entered the place, do you? A. No. 

Q. You didn’t play any numbers with anybody, 
did you? A. No. 

Q. On this occasion or any prior occasion? A. No, I 
never—wasn’t on that assignment. 

Q. You got no marked money there, did you? A. Not 
that I recall. 


Cross Examination 
By Mr. Mitchell: 


Q. Mrs. Brown told you she was a seamstress and that 
on occasion she herself played the numbers, is that cor¬ 
rect? A. Mrs. Brown stated that she would play the num¬ 
bers herself, and different people would drop their work 
there to be picked up by another man. So Mrs. Brown was 
asked— 

241 Q. Where was this conversation? A. In the of¬ 
fice of the morals division. 

Q. You have a copy of the statement that Mrs. Brown 
made then, don’t you? A. Yes. 

Q. Let me see that. A. Officer Lockwood has the state¬ 
ment. 

Mr. Lane: Objection, Your Honor. 
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242 The Court: This witness has no paper. Proceed 
with your examination. 

• ••••••••• 

The Court: Well, he has testified. You can examine 

him on his testimony. 

Mr. Mitchell: So that I might be clear in my posi- 

243 tion, if Your Honor please, do I understand that I 
may not see the statement that was obtained from 

my client for the benefit of cross examining this witness? 

The Court: Yes. 

Mr. Mitchell: That is Your Honor’s ruling? 

The Court: Yes, it is. 

• ••••••••• 

245 Mr. Williams: I make a motion. Your Honor, that 
he turn the paper over to us. 


246 Washington, D. C., 

Monday, March 9, 1953. 

The above-entitled case came on for further trial, pur¬ 
suant to adjournment, before the Hon. Burnita S. Mat¬ 
thews, Judge, and a jury, at 10 o’clock, a. m. 


248 Mr. Lane: Your Honor, so the record will be clear 
on one point, I think there was a description made 
of a statement right before we closed, and Your Honor 
overruled their right to use it in the absence of any show¬ 
ing of any discrepancies. 

I want to describe it for the record. It is not a signed 
statement. According to our information none was ever 
taken from the defendant Susie V. Brown. However, about 
5 p. m. on October 14 she was interrogated by Captain Mon¬ 
roe and a police reporter took notes of that and did tran¬ 
scribe them. 
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That is the statement referred to, and there was no 
signed statement ever referred to—^just notes of interroga¬ 
tion. 

*••••••*•• 

249 Mr. Mitchell: Your Honor, I again request leave 
of the Court to see it. 

The Court: Would you like to mark this for identifica¬ 
tion. 

Mr. Lane: Yes, with the next number. 

The Deputy Clerk; No. 16 for identification. 

(Subject statement was marked Government’s Exhibit 
No. 16 for identification.) 

• ••••••♦•• 

250 The Court: The Court stands on the ruling made. 


251 (The following took place in open court, the jury 
being absent from the courtroom:) 


Mr. Mitchell: If it please the CJourt, I wish first to ad¬ 
dress Your Honor with respect to defendant Susie Brown, 
and I urge upon the Court this consideration with regard 
to a motion for judgment of acquittal at this time. 

First, if it please the Court, we have some objects and 
documents that have been brought here to court, and I 
would assume that they constitute what the Government 
intends to prove for its case of operating a lottery. 

I suppose I need not at this time again urge upon 
252 Your Honor the consideration that there has been 
a prejudicial joinder in this case, and the possession 
has been constituted by some strange device or mechanism 
by a sort of an admixture. It has been admitted—^testi¬ 
mony from the stand, the officers—that on the occasion of 
the arrest of the defendant Shay that Shay was outside of 
the home of Mrs. Brown, and he was then taken into Mrs. 
Brown’s house, and at that time there was taken from his 
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possession such articles as here have been identified as 
certain numbers paraphernalia. 

By a very strange operation, if Your Honor please, I 
find that the indictment, that count relating to possession, 
charges the defendants with joint possession of all of the 
materials which have been seized, which necessarily in¬ 
cludes that which was taken from the immediate person 
and possession of Mr. Shay, and that which was taken 
from the home of Mrs. Brown. 

I urge upon Your Honor that that is a fatal defect and 
is not subject to be cured at this time. 

The Court: What count is that that you refer to? 

Mr. Mitchell: That is the last count of the indictment, 
if Your Honor please—^fourth count. It says on or about 
October 14,1952, within the District of Columbia, Susie V. 
Brown, Edward Plummer, and James Shay, knowingly 
had in their possession certain tickets, certain bills, slips, 
tokens and paper writings used and to be used and 
253 adapted, devised and designed for the purpose of 
playing, carying on and conducting a lottery known 
as the numbers game. 

So they are charged jointly in the fourth count of the 
indictment, and, strangely, that happens to be the only 
count of the indictment in which they are jointly charged. 

And yet when we come down to the matter of proof and 
the introduction of evidence, we find that the evidence was 
actually obtained severally. In other words, the evidence 
was obtained from Mr. Shay, who was outside of the prem¬ 
ises. The evidence was obtained from the premises of Mrs. 
Brown, and I submit to Your Honor, at this time there is 
no evidence at all obtained from Mr. Plummer. 

With respect to the operation of the lottery, and giving 
the Government the best benefit of the evidence thus far 
adduced, there is absolutely no evidence in this case of any 
operation of a lottery, that the only thing that you have 
in this instance, at best, is possibly the possession of some 
suspected numbers paraphernalia, for, as far as Mrs. 


127 


Brown is concerned, you don’t even have the possession of 
numbers paraphernalia as such, as is condemned under 
the statute. 

I respectfully submit to Your Honor that therefore the 
defendant Susie Brown is entitled to a motion, or entitled 
to an order entered by Your Honor granting judgment of 
acquittal, first, there being no evidence whatsoever 

254 of any operation of a lottery by Mrs. Brown there, 
has been no evidence adduced or offered in this court 

that Mrs. Brown ever at any time accepted a benefit from 
him. There has been no evidence offered in this court that 
Mrs. Brown at any time received any consideration for 
any numbers, assuming for the moment that Your Honor 
concludes that what was in her possession constituted in 
some wise or manner paraphernalia related to the operation 
of numbers. 

There is absolutely nothing in the way of evidence which 
has been adduced in court which distinguishes Mrs. Brown 
from a numbers player, and I respectfully submit to Your 
Honor, at no time in the history of this court has a court 
held that a person who plays the numbers is guilty under 
the statute. He is neither guilty as an operator nor guilty 
as a possessor of a lottery ticket. 

I respectfully submit to Your Honor that the Govern¬ 
ment has failed, because, even assuming that all of this 
mass of material that they brought here to Your Honor, and 
which allegedly came from the home of Mrs. Brown—^there 
has been no differentiation made between any of that ma¬ 
terial, in conformity with what I say the statute calls for. 

I therefore ask Your Honor, as to the defendant Susie 
Brown, to grant a judgment of acquittal—^no evidence of 
any operation. 

I anticipate that Mr. Lane will say to Your Honor, 

255 ‘‘Well, the statute says that any person in posses¬ 
sion of a numbers slip is presumed to be the op¬ 
erator of a lottery.” I want Your Honor to consider that, 
and to consider it carefully, because you have here a situa- 
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tion in wliicli the defendant is charged—and I am directing 
my remarks to Mrs. Brown—with the operation of a lot¬ 
tery, and at the same time is charged with the possession 
of numbers slips. 

There are two statutes, and one statute which makes it 
a misdemeanor to have in your possession numbers para¬ 
phernalia ; the second statute makes it a felony to operate 
a lottery. Now, then, it occurs to me, if Your Honor please, 
that the Government may not have its cake and eat it too. 
Mr. Lane is not entitled to come in here and charge Mrs. 
Brown with possession of numbers slips, and at the same 
time charge her with the operation of a lottery, when there 
is nothing added or nothing different, of any quality, what¬ 
soever, to distinguish her position from that of possession, 
and assuming for the moment that what the Government 
has produced constitutes possession, to distinguish her 
position from possession as contradistinguished from the 
operation of a lottery. 

I mean, how do they propose to go from the possession 
to the lottery off of the very same evidence? And I sub¬ 
mit to Your Honor they cannot do it. It is a cardinal 
principle of law that you cannot convict a person on 

256 the included and the major offense. There is no 
question but that possession is an included offense 

within the operating statute. There is no question but that 
possession statute means what it says. But it certainly 
doesn’t mean, nor could it possibly have been the intention 
of Congress to have a person come before court and to be 
convicted on the same evidence for two different separate 
and distinct offenses and one included within the major. 

• ••••••••• 

257 It is very clear to me, if it please the Court, that 
the intention of Congress, as is evidence in section 

1501 of Title 22 is that there must be some evidence of a 
sale. And consistent with that the officers evidently tried 
to get a sale. 
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It was like pulling eyeteeth, in a fashion, but we finally 
got the officer to admit that they had marked money, that 
they had tried in some way or other to put the marked 
money into possession of Mrs. Brown. Evidently Mrs. 
Brown didn’t have anything to do with the operation of a 
lottery as they had thought, because when they went there 
to search, they found no marked money there, there was 
because if she had known 

nothing to indicate Mrs. Brown knew they were com- 

258 ing, because if she had known they were coming. I 
can assure you that she probably wouldn’t have 

these things around the house for ages. 

• ••••••••• 

I merely want to call those two things principally to 
Your Honor’s attention, one, that there is no evidence in 
this case at all, as far as Mrs. Susie Brown, in the opera¬ 
tion of any lottery, that the proof that has been adduced 
by the Government does not come within the confines and 
scope and ambit of the operation of Title 22, section 1501, 
and that with regard to 1502 that there is no showing that 
what she had in her possession was a numbers slip, because 
there has been no evidence here that has been introduced 
that distinguishes her position from that of a player. 

• ••••••••• 

I am not going to debate or to argue at this time, if Your 
Honor please, the question of the legality of the search 
and seizure, because in a fashion Your Honor has ruled 
upon that by allowing the certain questions and cer- 

259 tain evidence in over objections which were predi¬ 
cated on that premise. 

• ••••••••• 

Mr. Williams: Yes, Your Honor. I will be very brief. 
I direct myself first to the indictment itself. Your 

260 Honor has read the indictment. The reason I di¬ 
rect myself to that is that the counts included in 
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there, Your Honor, this not being a conspiracy case hut 
rather just charges of operating a lottery and possession 
of numbers slips, it not being a conspiracy case, then I 
see the unfairness, and the unassociatedness of relation¬ 
ship of these various counts as to each defendant by per¬ 
mitting the Government to go ahead in one indictment. 

• ••••••••• 

Over and above that. Your Honor, I would like to ad¬ 
dress Your Honor to a search warrant. Your Honor, which 
we had marked S-8, and it has marked on here the time. 
Your Honor, it was received by the marshal—1:58 p. m. 
on this October 14 date. The only reason I refer to that. 
Your Honor, is because they donH contend that my client 
was arrested under any formal document or warrant. They 
perhaps rely on this search warrant, unless they assume 
he was in the process of committing a felony, they had a 
reasonable cause, and for that reason arrested him. 
261 Because it is conceded by the Government he was 
arrested outside the door. 

When I introduce this document to Your Honor, tran¬ 
script of proceedings taken on January 23 and February 
6, Your Honor will see that the officer ultimately places 
the defendant Shay in the areaway when they arrested him, 
and not at any spot other than that X marked on the 
original Defendant's S-1, which was introduced to Your 
Honor. 

I say that for this reason, Your Honor, they did take 
a bag off of him, the leather briefcase, and the briefcase 
did contain slips. It is my suggestion to Your Honor, did 
they show that they were current slips, so that Your Honor 
or the jury could arrive at whether they were numbers 
slips? Were they live slips or dead slips? 

I will ask Your Honor to consider that. 

The next question is. Your Honor, as the case now stands, 
that the jury, looking at all those papers, relate them to 
my poor client Mr. Shay, because he is charged with pos- 
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session of all those documents and things on October 14, 
so therefore I say sincerely, Your Honor, if that be the 
situation, then you should direct a verdict for him to see 
that no miscarriage of justice takes place. 

I say there has been no showing of operation of a lottery 
because no one has stated yet—there was talk about some 
brown bags—no one has stated what was in those brown 
bags, and we can’t guess at it. 

262 Without much further ado. Your Honor, on those 
grounds I would ask you rule out this Count No. 

2, because there has not been any evidence suflScient enough 
to go to the jury. As to Count 4,1 suppose I can’t seriously 
argue that other than on the basis of the arrest. 

The Court; Mr. Lane, what about this observation of 
joint possession as to No. 4? That is not your theory, is 
it? 

Mr. Lane: No, Your Honor, that actually relates to any 
proof the Government may put of particular ownership. 

My view of it under the indictment would be as to Mr. 
Plummer—mean under these particular facts and circum¬ 
stances as they have developed, as to Mr. Plummer, what 
he had in his pocket, as to Mr. Shay, what he had in his 
bag, as to the owner and occupant of the apartment, Mr. 
Brown, what was on the table and in the closets. I think 
under the rules of procedure now, you may put them in 
under one count under very familiar principles under that 
misdemeanor count. 

The Court: The motions will be denied. 

Mr. Mitchell; As to whom? 

The Court: As to all defendants. 

• ••••••••• 

263 Mr. Lane: The Government has rested. Your 
Honor. 

Mr. Williams: Officer Jefferson. 

• ••••••••• 
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264 Burtell M. Jefferson 

was recalled to the witness stand, and having been 
previously duly sworn, was examined and testified further 
as follows: 

Direct Examination 

By Mr. Williams: 

• ••••••••• 

277 Q. This is the east side. So when we are speak¬ 
ing of back we are not speaking of the back entrance, 

as this one you say is the back, but when you speak of the 
back entrance you are actually speaking of the side en¬ 
trance, aren’t you? A. Yes, the entrance here would be 
on the side. 

Q. Then there is no back entrance, is there? A. No, 
there isn’t any back entrance. 

278 Q. There is a side entrance, right? A. That’s right. 

• ••••••••• 

280 Q. Did you say anything to Mr. Shay when you 
saw him out there? A. Yes, I did. 

Q. What did you say? A. I told Mr. Shay to return 
back into the premises which he had just come out of. 

Q. Did you hear Mr. Hood say anything? A. No, I did not, 
after I told Mr. Shay that, I identified myself as a police 
officer and I told him to go back to where he had just come 
out, and he didn’t make any statement whatsoever, other 
than ask me what was wrong. 

281 Q. WTio was that? A. Mr. Shay. 

Q. I understand that. WTiat I was trying to get 
at, did you hear Hood say anything? A. No, I did not. 

Q. Would you say he might have said something now 
you don’t recall? A. I don’t recall him having made any 
statement at that time. 

Q. Do you remember this statement? Do you remember 
this remark passed between you and Mr. Hood: “Is this 
the fellow”? A. When Mr. Shay stepped out of the door 
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we were just about at tbe doorway, and I said, “Is this 
the man, here?” and Mr. Hood said, “That’s him.” 

Q. Did he say, “Is that him,” or, “I don’t know”? A. 
He said, “That’s him.” 

Q. Did you say, “Take him inside, anyhow”? A. No, 
I didn’t say that. 

Q. You didn’t hear Officer Hood say to Mr. Shay that 
“You are under arrest,” did you? A. I wouldn’t say that 
he didn’t say that, because when Mr. Shay asked what was 
the trouble about, why was he being arrested, I told him 
the reason why that there was a search warrant for the 
premises, and he was being arrested for numbers violation. 
Hood might have given him an answer. 

282 Q. You didn’t hear Mr. Hood tell him he was 
under arrest, did you? A. I can’t recall whether 

he did or not. 

Q. That is what I said, he could have said something and 
you not hear it? A. He could have, that’s true. 

Q. Did you? A. No, I know I did not. 

Q. When you went into the apartment, Mr. Jefferson, 
along with Mr. Hood, at that time neither one of you had 
any warrant with you, did you? A. No, the warrant was 
not with us. 

283 Q. At the time you left you hadn’t seen any war¬ 
rant for that place, had you—search warrant? A. 

Yes. 

Q. In whose possession was it? A. Well, I don’t know 
whose possession it was in when we left the office; the war¬ 
rant was still in the office at that time. 

Q. Was it directed to the police department? A. That’s 
correct, any member of the Metropolitan Police Depart¬ 
ment, if I am not mistaken. 

Q. When you say, “if I am not mistaken,” you presume 
that you must be mistaken, is that it? A. No, no, as to the 
wording itself, I think it states to any member of the Met- 
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ropolitan Police Department, authorized to serve same. 

Q. That is what I am trying to say, actually you donT 
know who it was directed to, do you? A. I don’t think it 
was directed to any one individual, no. 

Q. As a matter of fact, wasn’t it directed to Mr. Bruce 
Matthews, the United States Marshal in and for the Dis¬ 
trict of Columbia or any other person authorized to serve 
under his jurisdiction, and was ultimately placed in the 
hands of Mr. Marshall, Deputy United States 
284 Marshal? A. I don’t know who had the warrant as 
we left the office before it was given to any member • 
of the other party. 

Q. You know the warrant was directed to the marshal, 
wasn’t it? A. That’s correct. 


Q. You know it wasn’t until actually the 14th that war¬ 
rant was turned over to the United States Marshal? A. 
I don’t know when the warrant was turned over to the 
marshal. 

Q. That being the situation, you having left the head¬ 
quarters between 1:30 and 1:45, that put you in the place, 
as you stated the other day, about ten minutes—^five or 
ten minutes—^before the other officers arrived, isn’t 
285 that correct, sir? A. That’s correct. 

Q. And actually you didn’t know whether this 
warrant had been turned over, as you said, a little while 
ago, to the police department, or whatnot, at the time you 
left headquarters, did you? A. That’s true. 

Q. For your information, do you know that this war¬ 
rant was not turned over to the marshal for execution until 
1:58 on that same day, which would be two minutes to two? 
A. No, I do not. 

Mr. Williams: Your Honor, I would like to place in evi¬ 
dence this warrant which has been marked for identification 
as Defendant’s Exhibit No. S-8, and which is directed to W. 
Bruce Matthews, United States Marshal, District of Co- 
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Imnbia, and which was received in the marshal’s office, as 
noted on reverse side, and stamped, October 14,1:58 p. m., 
’52, U. S. Marshal. 

(Defendant’s Exhibit No. S-8, heretofore marked for 
identification, was received in evidence.) 

Cross Examination 

By Mr. Mitchell: 

Q. Just one question. Officer, there came a time, did there 
not, that you, together with Officer Hood, charged a man 
by the name of Larkin King with the commission of this 
very same offense that these people are here for? 

286 Mr. Lane: I object to this. He may have been 
a conspirator in the chain. 

• ••••••••• 

287 Mr. Mitchell: Your Honor, I wish to ask the Court 
to withdraw a juror and declare a mistrial. Mr. 

Lane made a statement that this other person may have 
been a co-conspirator. 

Mr. Lane: I did not say that. 

Mr. Williams: You said conspirator. 

Mr. Lane: That’s right. I meant that in the sense of 
accomplice, and with this background in the record, that 
Larkin King, on behalf of the defense, was identified by 
him as a man who during this period, by their own cross 
examination, they brought out the fact that Larkin Kin g 
functions like Mr. Shay in the early part of September; 
Mr. Shay was picked up, according to our testimony, do¬ 
ing the same thing toward the first part of October. 

They identified Mr. King. There can’t be any possible 
question about his role of an accomplice. I do mean ac¬ 
complice when I say conspirator. 

My objection to the pending question was that he may 
have been an accomplice. I mean there are more than one 
in the offense. You asked him if you charged him. There 
was no evidence by anybody that he was charged. There 
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is an affidavit. If we have that in the record, I won’t 
squawk about it. I will stipulate there was an affidavit 
which mentioned him. 

• ••••••••• 

288 The Court: I will deny the motion. 

• ••••••••• 

289 Q. Did there come, then, sir, to your attention, to 
your knowledge, the fact that Larkin King was 

charged before the United States Commissioner with hav¬ 
ing operated a lottery at 786 Morton Street, N. W., Apart¬ 
ment 2? A. That’s correct. 

Q. Isn’t it a fact, sir, that the charge against Mr. Larkin 
King was dismissed? A. It was. 

• •*••••••• 

299 Mr. Williams. Your Honor, now at this point we 
are further than we were before. At the close of 

the Government’s case Your Honor just decided whether 
or not they made a prima facie case, of course. Now, at 
this point and stage, after we have closed our case, I am 
wondering if Your Honor feels that the arguments that 
were advanced with regard to operation of a lottery, 
whether Your Honor feels prove beyond a reasonable 
doubt— 

The Court: I think that is a question for the jury to 
decide what has been proven, and whether it has been 
proven beyond a reasonable doubt. I think those are jury 
questions. 

Mr. Williams: Within the scope of this particular in¬ 
dictment, the way it is drawn. I didn’t know whether Your 
Honor felt that that should go to the jury on that score. 
The Court: Yes, I feel that it should. 

• ••••••••• 

300 Mr. Mitchell: I do not want to say this, I don’t 
want the Court to be under any misimpression; I 

also again to renew the motions that I made heretofore 
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with respect to the defendants Brown and Plummer, and 
urge upon Yonr Honor the same consideration with re¬ 
spect to each, except that as to the defendant Plummer I 
wish to call one additional factor to Yonr Honor’s atten¬ 
tion, and that is that the Government is bound by its own 
evidence and the evidence in this case that has been pro¬ 
duced by the Government is negative. 

349 Jury Charge 

The Court: Ladies and gentlemen of the jury, the 
defendants are on trial before this court on charges of 
violating certain gambling statutes of the District of Co¬ 
lumbia, namely charges of carrying on a lottery known as 
the numbers game, and the charge of possessing, know¬ 
ingly, certain tickets and papers used in carrying on and 
conducting a lottery. 

It now becomes your duty to determine whether the de¬ 
fendants are guilty or not guilty of the charges on which 
they are being tried. 

When a case is tried before a jury the court con- 

350 sists of the judge and the jury. Each has a separate 
function and responsibility. It is the duty of the 

judge to preside at the trial and to pass on questions of 
law as they arise, including the admissibility of evidence, 
and finally at this stage of the proceeding, to instruct you 
with regard to the law applicable to the case. 

It is the function of the jury to determine what the facts 
are. You are the judges of the facts, and you are to deter¬ 
mine what the facts are from the evidence in the case, and 
after you have determined for yourselves what the facts 
are, you are then to apply to those facts the law as given 
to you by the Court. 

Now, the evidence in this case, ladies and gentlemen, 
consists of the testimony of the witnesses who appeared 
here before you, and the exhibits in this case. The fact 
that a defendant has been indicted is no evidence of the 
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truth of the charge. The only purpose of an indictment is 
to inform a defendant of the charge against him or her, 
and to place him or her on trial. I repeat that an indict¬ 
ment is not evidence. 

Now, ladies and gentlemen, what the lawyers say to you 
in this case is entitled to your consideration in so far as 
you find it logical and reasonable, and in accordance with 
the testimony in the case. But what the lawyers say to you 
is not evidence. And it is your recollection of the 

351 evidence which is to guide you. If I say anything 
about the evidence and your recollection differs from 

mine, then it is your recollection which is to govern you. 
Likewise, if the attorneys, any one of them, has said any¬ 
thing in this case about the testimony, which differs from 
your recollection, then it is your recollection which is to 
guide you in this case. 

Now, we have in our law what is called the presumption 
of innocence, and it is a substantial right under our law. 
That means that in this case each of these defendants is 
presumed to be innocent of the charges on which he or she 
is being tried. And you should keep this presumption of 
innocence in mind. It abides with the defendant through¬ 
out the trial until such time as you may find that the Gov¬ 
ernment has established a charge or charges against a de¬ 
fendant by the evidence, beyond a reasonable doubt. 

The defendants in this case, each of them, says that he 
or she is not guilty. The burden of proving the charge 
in the indictment is upon the Government. And that burden 
that is upon the Government is to prove a charge beyond 
a reasonable doubt. 

Now, what is a reasonable doubt? A reasonable doubt 
is such a doubt as will leave the juror’s mind, after a can¬ 
did and impartial investigation of the evidence, so un¬ 
decided that he or she is unable to say that he or she has 
an abiding conviction of the defendant’s guilt. 

352 The law does not require that proof of a crime be 
made to an absolute or mathematical certainty, but 
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it does require that before a person may he convicted of 
a criminal offense, that the charge against the person must 
be established by the evidence beyond a reasonable doubt. 

A reasonable doubt may arise not only from the evidence 
produced but also from a lack of evidence. A reasonable 
doubt is one which is reasonable in view of the evidence in 
the case. If, after an impartial comparison and considera¬ 
tion of all of the evidence, you can candidly say that you 
are not satisfied of a defendant’s guilt, then you have a 
reasonable doubt, and under those circumstances it would 
be your duty to return a verdict of not guilty as to a 
defendant with respect to whom you entertain such rea¬ 
sonable doubt. 

But if, after an impartial comparison and consideration 
of all of the evidence, you can truthfully say that you have 
an abiding conviction of a defendant’s guilt such as you 
would be willing to act upon in the more weighty and im¬ 
portant matters relating to your own affairs, then you have 
no reasonable doubt. 

And with respect to a charge as to which you have no 
reasonable doubt, and which you find has been established 
as charged in the indictment beyond a reasonable doubt, 
it would be your duty to return a verdict of guilty. 

Now, ladies and gentlemen, in determining what 
353 the facts are, you are obliged to determine the cred¬ 
ibility of the witnesses who have appeared here be¬ 
fore you. You must necessarily evaluate the testimony of 
each witness, and only in that way can you determine the 
truth, and it is the truth which you must seek. 

In determining the weight and credit to be given to the 
testimony of any witness, you may consider the demeanor 
of the witness on the witness stand, whether the witness 
looked and acted as if the witness were telling the truth 
or the contrary, whether the witness impressed you as hav¬ 
ing an accurate memory and recollection, and you may con¬ 
sider the reasonableness or unreasonableness of the testi- 
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mony of a witness, the probability or improbability of the 
testimony of a witness. 

All of these factors you may consider in determining 
the difference between truth and untruth or truth and half- 
truth. 

As I said, it is for you to determine what the facts are 
in this case, and the credibility of the witnesses in the case. 

If you believe that any witness has wilfully testified 
falsely as to any material matter about which the witness 
could not reasonably have been mistaken, then you are at 
liberty to disregard the whole of the testimony of that wit¬ 
ness or such parts thereof as you believe to be un- 
354 trustworthy. 

There is a rule of law which I call to your atten¬ 
tion : If, after considering all the evidence in the case, you 
find that two conclusions can reasonably be drawn from 
the evidence, one of innocence and one of guilt, then under 
those circumstances it would be your duty to adopt the 
one of innocence, and in such a case find a defendant not 
guilty. 

Now, ladies and gentlemen, I shall consider the charges 
against the defendants in greater detail. As I indicated to 
you at the commencement of my remarks, there are two 
classes of offenses charged against each defendant in this 
case. First, the operation of a lottery; second, knowingly 
having possession of lottery tickets or papers. 

The indictment consists of four counts; that is to say, 
four charges. The first three counts charge the operation of 
a lottery, Susie V. Brown being charged in Count I, James 
Shay being charged in Count 11, and Edward Plummer 
being charged in Count III. 

The fourth count charges all three defendants with know¬ 
ingly having possession of tickets, slips, papers and writ¬ 
ings used and to be used in conducting a lottery. 

Specifically, the first count of the indictment charges 
that continuously during the period from about October 8, 
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1952, to about October 14, 1952, within the District of Co¬ 
lumbia, Susie V. Brown was concerned as owner, 

355 agent and clerk and in other ways in managing, car¬ 
rying on and promoting a lottery known as the num¬ 
bers game. The second count charges that continuously 
during the period from about October 8, 1952, to about 
October 14, 1952, within the District of Columbia, James 
Shay was concerned as owner, agent and clerk and in other 
ways in managing, carrying on, and promoting a lottery 
known as the numbers game. 

The third count charges that on or about October 14, 
1952, within the District of Columbia, Edward Plummer 
was concerned as owner, agent and clerk, and in other 
ways, in managing, carrying on and promoting a lottery 
known as the numbers game. 

As I said, the first count charges Susie V. Brown, the 
second count James Shay, and the third count Edward 
Plummer, with conducting a lottery. 

The pertinent section of the District of Columbia law ap¬ 
plicable to counts I, II, III, reads as follows: 

If any person shall within the District promote or be 
concerned as owner, agent or clerk, or in any other manner 
in managing, carrying on, promoting or advertising, di¬ 
rectly or indirectly, any policy lottery or any lottery, he 
shall be punished as the law provides./ 

You will note that the law uses ih/i word “or” in listing 
the various ways a person may be concerned in the 

356 operation of a lottery. For example, it says, “If 
any person shall be concerned as owner or clerk, or 

in any other manner in carrying on a lottery, he shall be 
punished.” 

On the other hand, the indictment uses the word “and.” 
By that I mean it charges that each defendant was con¬ 
cerned as owner and clerk and in other ways in promoting 
a lottery. 
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It is not necessary for the Government to prove that 
a person is concerned in operating a lottery in more than 
one of the ways defined by law. It is enough if the Gov¬ 
ernment establishes beyond a reasonable doubt by the evi¬ 
dence that at the time and place named in the indictment 
an accused was concerned in at least one of the ways spe¬ 
cified in the indictment in conducting a lottery. 

Now, ladies and gentlemen, in the eyes of the law a lot¬ 
tery is the awarding of a prize by chance. The exact 
method adopted for the application of chance to the dis¬ 
tribution of prizes is immaterial. In the eyes of the law 
the so-called numbers game is a lottery. 

As I have said, the first three counts charge the defend¬ 
ants with the operation of a lottery known as the numbers 
game. In this connection, I call to your attention a pro¬ 
vision in the law to the effect that possession by a person 
of tickets, slips, writings, and devices used in conducting 
a lottery shall be prima facie evidence that the possessor 
of such lottery devices did at the time and place 
357 of such possession keep, set up, or promote, or was 
at such time and place concerned as owner, agent 
or clerk, or otherwise, in promoting a lottery. 

In other words, it is not required that a defendant be 
caught in the act of operating a lottery to justfy a find¬ 
ing of guilty under the first three counts of the indictment. 
If you believe from the evidence, beyond a reasonable 
doubt, that a defendant was in possession of lottery slips 
or lottery paraphernalia at the time of the search by the 
police of the house on Morton Street, then you may, from 
such possession and other evidence in the case, infer, if 
you see fit to do so, that such defendant had been operat¬ 
ing a lottery at a time prior to the arrival of the police 
officers. 

The first three counts of the indictment charge that the 
defendants kept, set up or promoted a lottery in the Dis¬ 
trict of Columbia during October, 1952. The lottery may 
have been operated at the time specified in the indictment, 
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or at a time near that period, or on any date before the find¬ 
ing of the indictment, which is within the three-year stat¬ 
ute of limitations. 

Now, ladies and gentlemen, if yon believe that a defend¬ 
ant is innocent of the charge in Count I, Count IT, or Count 
m, or if you have a reasonable doubt as to his or her guilt 
with respect to the operation of a lottery, it would be your 
duty under those circumstances to find such defend- 

358 ant not guilty as to the count under which he or she 
is charged—Count I, Count II, or Count HI. 

But if you find from the evidence, beyond a reasonable 
doubt, that a defendant did promote or operate a lottery 
known as the numbers game within the District of Colum¬ 
bia on the date specified in the indictment or on a date 
near that time, or on any date which is within the three 
years preceding the indictment, then under those circum¬ 
stances it would be your duty to return a verdict of guilty 
as to such defendant. 

The fourth count of the indictment charges—this is the 
so-called possession count—^that is, the charge of know¬ 
ingly possessing tickets, certificates, bills, slips, tokens, 
papers and writings, used and to be used for the purpose 
of conducting a lottery. 

To begin again,: The fourth count of the indictment 
charges that on or about October 14, 1952, within the Dis¬ 
trict of Columbia, the defendant Susie V. Brown, Edward 
Plummer, and James Shay, knowingly had in their pos¬ 
session certain tickets, certificates, bills, slips, tokens, pa¬ 
pers and writings, used and to be used and adapted, de¬ 
vised and designed for the purpose of playing, carrying on 
and conducting a lottery known as the numbers game. 

Now, the pertinent statute applicable to this count—^that 
is, the fourth count of the indictment—^reads as 

359 follows: 

If any person shall within the District have in his 
possession, knowingly, any ticket, certificate, bill, slip. 
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token, paper, writing, or other device used or to be nsed 
or adapted, devised or designed for the purpose of playing, 
carrying on or conducting any lottery or the game or device 
commonly known as policy lottery or policy, he shall be 
punished as the statute provides. 

In other words, under this statute it is a criminal offense 
for a person to have in his possession any ticket or slip or 
writing used for the purpose of playing or conducting any 
lottery, provided the person knew he or she had such slip or 
ticket or writing in his or her possession, and that he or 
she knew that the slips or papers or writings were used or 
to be used for the purpose of carrying on a lottery. And the 
numbers game, as I said, is a lottery. 

Now, ladies and gentlemen, knowledge, of course, can 
never be proven directly. As I said, the charge in the fourth 
count is that the possession of these—^it is charged that the 
possession of these devices to be used for the numbers game 
were knowingly possessed. 

Science has not invented any X-ray machine by which 
the operations of the human mind can be photographed. 

Knowledge can be derived through circumstances. It 
360 may be inferred from things done and things said 
by the person and from the surrounding circum¬ 
stances. 

As to Count IV of the indictment, the questions for the 
jury to determine are whether any defendant or defendants 
had in his or her, or their possession certain papers used or 
to be used for the purpose of promoting a lottery known as 
the numbers game, and, if so, whether such possession was 
knowingly had by him or her or them. 

The statute under which Count IV is brought makes it 
unlawful for any person to have in his possession know¬ 
ingly any ticket, slip, or paper writing used or to be used for 
the purpose of playing, carrying on or conducting any lot¬ 
tery. This statute has been interpreted to apply only to 
live slips—^that is, with respect to the fourth count—^that is. 


145 


to slips wHch depend upon a lottery the drawing of which 
has not yet taken place. , 

Therefore, in order for you to find a defendant guilty 
under Count IV, you must first find from the evidence be¬ 
yond a reasonable doubt, that he or she was knowingly in 
possession of live slips or live documents for the numbers 
game. 

And bear in mind, however, that under the law applic¬ 
able to Count I, Count 11, and Count III, the possession of 
numbers tickets or slips, whether live or dead—that is, 
whether live or expired—gives the jury the right to infer, 
if the jury deems it proper to do so, that the posses- 
361 sor of such numbers equipment had been operating 
a lottery. 

Now I have said that this possession of live or dead tick¬ 
ets gives the jury the right to infer that the possessor had 
been operating a lottery. You are not required to draw 
that inference, but it is an inference which you may draw. 

As to Count IV, if you believe that a defendant is inno¬ 
cent of the charge, or if you have a reasonable doubt as to 
his or her guilt of that charge of knowingly possessing lot¬ 
tery tickets or devices, it would he your duty under those 
circumstances to find him or her not guilty as to Count IV. 

If you find beyond a reasonable doubt that a defendant 
did knowingly have in his or her possession live lottery 
tickets or live lottery devices used or to be used for the 
purpose of carrying on a lottery, and that this was in the 
District of Columbia, and on October 14, 1952, or on any 
date within the three-year statute of limitations—^that is, 
within three years of the indictment—^it would be your duty 
under those circumstances to bring in a verdict of guilty 
as to Count IV as to each such defendant. 

Of course, you understand that before you may convict 
a defendant of any offense, the offense as charged in the in¬ 
dictment must be established by the evidence beyond a rea¬ 
sonable doubt. 
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Now, ladies' and gentlemen, you will recall that as to one 
of these defendants—the defendant Edward Plum- 

362 mer, who is the defendant seated in the center—^that 
is, between the other two defendants—^it was brought 

out in the evidence that he had been seen in this neighbor¬ 
hood and entering the premises involved here on Morton 
Street on a few occasions—^maybe one or two—I believe it 
was two, but it might have been one; it is your recollection 
which will govern you, however. 

And also the testimony was to the effect that upon the 
entry of the police, that he was seated, I believe, on a sofa, 
not too far, not very far from a table which was there, and 
that the only paper that was found in his possession was a 
little notebook of some kind, and it was a notebook that 
had some numbers listed in it 

I may say to you that the mere presence of a person where 
a lottery is being conducted, if it is being conducted, does 
not make one guilty of any offense under the law. Be¬ 
fore you may find a person guilty of conducting, promoting 
a lottery, as charged in Count I, or of knowingly having pos¬ 
session of lottery slips, tokens and papers, you must find 
those charges establshed by the the evidence beyond a rea¬ 
sonable doubt, as charged in the indictment, before there 
may be a conviction. 

In this case these exhibits have been referred to in var¬ 
ious ways, described in various ways. It is for you ladies 
and gentlemen of the jury to determine what that 

363 evidence represents, whether it is a lottery para¬ 
phernalia, or whether it is not lottery paraphernalia. 

That is a question of fact for you to determine in this case. 

Now, with respect to Mr. Plummer, again, I am sure you 
remember the little exhibit, and you may see it again, if you 
wish, that was in his possession. Not every book that 
has numbers written in it is a lottery device or lottery 
paper, but it is for you to say what the facts are in this 
case. 
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Ladies and gentlemen of the jury, something was said 
here about the validity of a warrant or the validity of an 
arrest. The validity of a "warrant or validity of an arrest 
are questions of law, and as I have told you, this jury is 
concerned only with questions of fact, and you are not 
concerned with the validity of any warrant or validity of 
any arrest. 

Ladies and gentlemen, when you retire to the jury room, 
you will there elect your foreman, and your foreman will 
preside at your meetings and give each of you an oppor¬ 
tunity to express your views, and upon your return to the 
courtroom your foreman will state your verdict. 

When you are in the jury room you should listen to the 
opinions and arguments of your fellow jurors and not go 
there with the blind determination to have your way or 
your viewpoint as of the moment. You are to listen 
364 to the arguments and opinions of all the fellow 
jurors. But, of course, your verdict must be un¬ 
animous and must represent the individual judgment of 
each juror. 

As I said, when you return to the courtroom, the fore¬ 
man will announce your verdict. However, each of you 
individually may be asked to state the verdict as to each 
one of these counts and as to each of these defendants, in 
which case you should be prepared to do so. 

Now, as I said to you before, there are four counts in 
this indictment, and I am going to ask you to render a 
separate verdict as to each one of the four counts. As to 
Count I, n, and HI, your verdict should take either one 
of two forms; your verdict should be either guilty or not 
guilty. 

As I said, the first count refers to Susie V. Brown, and 
the charge is promoting a lottery. 

The second count refers to James Shay, and the charge 
is promoting a lottery. The third count refers to Edward 
Plummer, and the charge is promoting a lottery. 
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Now, in Connt IV there are three defendants involved, 
and while they are all three indicted in this one count, this 
fourth count, and are charged with knowingly possessing 
lottery paraphernalia or slips of papers, you may find any 
one or all innocent of this charge, or any one or all guilty 
of this offense, depending, of course, upon what you find 
the facts to be in the case. 

365 So that as to Count IV, when you return the 
names of the defendants will be read separately and 

you will give a separate verdict on Count IV as to each of 
these defendants. 

Is there anything further? 

(At the bench:) 

Mr. Mitchell: If it please the Court, I wish to object 
to the Court’s instructions to the jurors generally, and will 
state specifically with reference to some aspects of it. 

One, Your Honor told the jury that they might use the 
possession of paraphernalia as the basis of concluding the 
operation of a lottery at a time prior to the arrival of the 
officers. Any period within the three years of the statute 
of limitations. I respectfully submit, if Your Honor please, 
that that is error. 

The Court: No, I think I stated that a little differently. 
Let’s look and see just what it was. 

The statute says, I believe, that at the time of such— 
no, it says that if they were in possession of lottery slips 
at the time of the search, then they might, if they see fit 
to do so, from that possession and other evidence in the 
case, find that the defendants had been operating a lottery 
at a time prior to the arrival of the police officers. 

Mr. Mitchell: Then didn’t you say something about the 
statute of limitations? 

The Court: Yes, but not on that particular point. 

366 What I said was that in charging about the time, 
that the first three counts of the indictment charged 

the defendants kept, set up and promoted a lottery; then 
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the phrase, “The lottery may have been operated at a time 
specified in the indictment, or at a time near that period, 
or on any date before the finding of the indictment,^’ but 
the conclusion that they could draw or infer was dealt with 
separately and stated specifically with respect to that. 

Mr. Mitchell: I interpose an objection, if Your Honor 
please, because the jury may from that go to a period that 
would be remote from the date set forth in the indictment, 
and the Government is bound to a period reasonably within 
the period of time set forth in the indictment. It does not 
allow them leeway all the way back to a three-year time 
within the period of the statute of limitations. 

Next, if Your Honor please, I gathered from Your 
Honor’s instruction with reference to the possession of 
paraphernalia, that the jury will necessarily find, be bound 
to find on the instructions that you have given, that if they 
find they were in possession of numbers paraphernalia, 
that they are, ipso facto, guilty of the operation of a 
lottery. 

Because Your Honor has not distinguished for the jury 
the difference, as far as the two statutes are concerned, as 
to what constitutes mere possession itself. Although you 
read the statute, I can assure you, to my mind, that 
367 the jury does not know what you were talking about. 

Because they undoubtedly got the impression that 
I got from what Your Honor said; if they find they were 
in possession of it, they have got also to find, except, as you 
say that they may find, that they were guilty of the opera¬ 
tion of a lottery. 

The Court: That is what the law says, if they find them 
in possession of this, that they may infer from that pos¬ 
session that they were operating a lottery. . That is what 
the law says. 

Mr. Mitchell: Yes, except that the law contemplates, if 
Your Honor please, and the reason why, when we had that 
little recess I argued to Your Honor, the law says that 
where there is a sale of a chance and a lottery. 


► 
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The Court: This indictment isn’t under that particular 
clause at all. 

Mr. Mitchell: It has to be. That’s the only way there 
can be a violation of 1501. 

Mr. Lane: It is an alternative way of doing it. 

Mr. Mitchell: The sentence that they speak of in 1501 
is the lottery chance itself, and the lottery chance is the 
stub that is held by the person who sells the chance. 

The next thing, Your Honor, in connection with this 
matter, as far as the evidence is concerned, there is 
absolutely none at all, and I think Your Honor should in¬ 
struct the jury that there is no evidence other than 
368 the seizure in the case, as far as my two defendants 
are concerned—absolutely none. 

That is all that they have—what they found in the place. 

The Court: Do you want to say anything! 

Mr. Williams: Yes, Your Honor should tell the jury 
my client is not guilty. 

The Court: You told them that. 

Mr. Williams: I guess they understand what you mean 
by “prima facie.” That is the only thing I had, whether 
they knew what Your Honor meant by “prima facie.” I 
didn’t want to labor the point too much, but I was wonder¬ 
ing if Your Honor felt that they understood what you 
meant by “prima facie.” Many lavryers don’t. 

The Court: I think I covered that when I said they 
couldn’t find him guilty except— 

Mr. Williams: I think you did. Your Honor. You im¬ 
pressed their minds when you told them beyond a reason¬ 
able doubt. 

Mr. Mitchell: The thing that gives me great concern 
about these things, if Your Honor please, is that where you 
have the statutory presumption that you have told them 
about and where you have a law giving the presumption 
of innocence, does the Government meet its proof and 
satisfaction in the production of its case by merely resting 
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on the presumption? Because yon have got, one, the pre¬ 
sumption of innocence. 

369 The Court: I don’t think they have just rested on 
it. They have brought in evidence here, and they 
have brought in testimony of people who saw these people 
go about; it is just a question of whether or not— 



